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ABSTRACT 
 
Australia has one of the fastest growing rates of obesity globally, and approximately two-
thirds of adults and one quarter of children are currently described as overweight or obese. 
The direct and indirect costs to the economy measure in the billions of dollars, and there is a 
growing body of scholarship on the way in which public health laws could be used to 
prevent, or reduce the incidence of obesity both in Australia and overseas. There is also a 
continuing theoretical debate around the scope of public health law and whether it extends 
beyond more ‘traditional notions’ of preventing infectious disease and restricting behaviours 
that risk the health and safety of others. This is a particularly values-laden debate amongst 
public health law scholars and ethicists, who like Gostin and Magnusson are prepared to 
ask, ‘What is public health law?’  
 
In answering this question scholars often engage with various interpretations of the values 
described in Gostin’s contemporary theory of public health law, four of which are the 
government’s duty and powers to protect public health and safety, the need to preserve 
individual liberties, the creation of functioning and supportive communities, and social 
justice. These values play a significant role in the development and interpretation of theories 
of public health law and public health ethics. They can shape or be shaped by law itself, and 
they can also be persuasive decision-making tools at both an individual and population-
level. However, these values are not always clearly or uniformly represented in either public 
health law or public health ethics literature, or as guiding principles of Australia’s public 
health laws and policies. Additionally, very little research has focused on the meaning 
attached to these values or on their ability to influence the attitudes of scholars and others 
towards the use of public health laws to prevent obesity.  
 
In making a significant and original contribution to knowledge, this thesis aimed to address 
this gap, exploring whether or not the values relevant to theories of public health law and 
ethics can be useful tools in determining the scope of the government’s role in preventing 
obesity. The primary research question asks, “How might the values of public health law, 
as identified in literature and interpreted by scholars and research participants, influence 
the development of public health law theory and the perceived legitimacy of the use of law 
as a tool to prevent obesity?” Utilising both a literature review and 26 semi-structured 
interviews with residents of South-East Queensland, Australia, this research aimed to 
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explore scholars’ and participants’ understanding and application of values, in the context of 
considering whether and how governments should use a variety of public health laws to 
prevent obesity.  
 
While values relevant to public health may be many and varied, Gostin identified seven core 
values as part of his theory of public health law, a theory that built on the centuries-old 
practice of public health to create a contemporary field of scholarship. However, as noted, 
this thesis discusses four values in detail. Others (including prevention, collaboration and a 
population-based approach) were discussed more indirectly and by fewer research 
participants, resulting in less in-depth data from which to draw meaningful conclusions. 
Also, this research focused on improving nutrition, specifically the way that law might alter 
the affordability, availability and accessibility of food. It did not consider the impact of 
government interventions to specifically encourage physical activity. While diet and 
exercise are both recognised as contributing factors to the incidence and prevention of 
obesity, the latter is less likely to be addressed by public health laws or regulations.  
 
Narrowing the focus of the thesis in these ways allowed for a richer, more detailed analysis 
of the four values selected for analysis, as represented in the literature and by research 
participants. The key findings reveal that an understanding of values was widely shared by 
the majority of public health law and ethics scholars, and also by the majority of 
participants. These values, of the government’s duties and powers, the preservation of 
liberties, community, and social justice, were also significant to the way in which scholars 
and participants expressed their beliefs about the role of governments and the scope of 
public health law, and the way that they explained their varied but often-favourable 
conclusions advocating for the use of a wide variety of population-based laws to prevent 
obesity. Finally, this thesis also highlights the scope for future research, and the significant 
contribution to knowledge of this and other values-based research in public health law and 
ethics, research that looks not only to the role of governments in preventing obesity, but to 
their role in also using law as a tool to more broadly improve the public’s health. 
 
 
KEYWORDS: public health law, public health ethics, values, qualitative, obesity, obesity 
prevention, public health  
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GLOSSARY 
 
Body Mass Index (BMI): An indicator of health risk equal to a person’s weight in 
kilograms divided by their height in metres squared. 
 
Chronic disease: Any chronic disease, illness or condition, generally considered to be non-
communicable and associated with persistent symptoms, gradual decline and incurability.1 
This project uses the term chronic disease (as opposed to illness or condition) because of its 
prevalence in public health law and ethics literature, public health practice, popular media 
and in relevant government policy, particularly as it relates to obesity prevention.  
 
Food: Food means food and beverages, but does not include tobacco. 
 
Food Industry: Food production, manufacturing, marketing and retail businesses, as well as 
collectives or representative bodies such as the Australian Food and Grocery Council. 
 
Obesity: A physiological state where a person’s Body Mass Index is greater than 30.2  
 
Obesity prevention (or the prevention of obesity): Obesity prevention means to curb 
and/or minimise the rate of incidence of obesity in the population.  
 
Overweight: A physiological state where a person’s Body Mass Index is greater than 25 but 
less than 30.3 
 
Public health: The collective health of a population. 
 
Social determinants of health: Also sometimes referred to as the social and environmental 
determinants of health, the social determinants of health represents the economic, 
informational, built and social environments in which all people live, work and play. These 
environments influence the health of the population as a whole, and also explain the social 
gradient of health, or why some people within a population are healthier than others. 
																																																								
1 Meredith Carter, Christine Walker and John Furler, GPEP 843: Developing a shared definition of chronic 
illness: the implications and benefits for general practitioners - Final Report (Health Issues Centre, 2002) 7. 
2 World Health Organisation, Obesity and overweight (2014) < 
http://www.who.int/mediacentre/factsheets/fs311/en/>. 
3 Ibid. 
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PART ONE 
 
Overview and Research Design 
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Chapter 1: 
Overview 
 
 
 
 
 
 
 
 
 
 
 
 
  
In this chapter… 
 
1.1 Introduction 
1.2 Research aims and questions 
1.3 Summary of the theoretical framework: the role of values in theories of 
public health law and ethics 
1.4 Setting the context: translating theory-based values into public health 
law and policy in Australia 
1.5 Summary of research design 
1.6 Research limitations 
1.7 Key findings 
1.8 Research significance and opportunities for future research 
1.9 Thesis structure 
 
In the next chapter… 
 
Chapter 2 Research Design 
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1.1 Introduction 
 
“Australia’s health at a glance: We’re fat, depressed and battling cholesterol.” 
 
In 2013, this was the headline that greeted people on one of Australia’s most freely accessible 
news platforms.4 Its intent was to declare Australia the, “fourth fattest nation” in the latest 
global study by the Organisation for Economic Co-operation and Development, with 
Australia bettered only by New Zealand, Mexico and the United States.5 Yet barely six 
months later new findings were published to reflect Australian levels as on par with the 
United States, and the author’s next headline reflected the dramatic increase in obesity rates 
over the past thirty years.6 Scarcely a week goes by without a news report about Australia’s 
obesity ‘crisis’ or ‘epidemic’, and the many ways that people and populations can shed the 
excess kilos. While the issue of individual weight gain and weight loss is often 
sensationalised in media, from a public health perspective this degree of attention on obesity 
at the population-level is warranted. The reports are correct, in that Australia does have one 
of the highest and fastest growing rates of obesity globally.7 Approximately two-thirds of 
adults and one quarter of Australian children are currently described as overweight or obese,8 
and the economic and social costs to the population are significant.  
 
In 2008, the direct financial cost of obesity to the Australian economy was estimated at 
$8.2 billion; it had more than doubled in three years.9 The social costs are more difficult to 
quantify but may include stigma, isolation, difficulties with conventional housing and 
transport, and reduced education and employment opportunities. Obesity disproportionately 
																																																								
4 Sue Dunlevy, ‘Australia’s health at a glance: we’re fat, depressed and battling cholesterol’, news.com.au 
(online), 21 November 2013 <http://www.news.com.au/lifestyle/health/australias-health-at-a-glance-were-fat-
depressed-and-battling-cholesterol/story-fneuz9ev-1226765535472>. 
5 Ibid. 
6 Sue Dunlevy, ‘Aussie obesity rates growing second fastest in the world’, news.com.au (online), 29 May 2014 
<	http://www.news.com.au/lifestyle/health/aussie-obesity-rates-growing-second-fastest-in-the-world/story-
fneuzkvr-1226934811728>.  
7 Marie Ng, et al, ‘Global, regional, and national prevalence of overweight and obesity in children and adults 
during 1980-2013: a systematic analysis for the Global Burden of Disease Study 2013’ (2014) 384 The Lancet 
766; World Health Organisation, Global Health Observatory (GHO): Overweight and obesity (2008) < 
http://www.who.int/gho/ncd/risk_factors/overweight/en/>. 
8 Australian Government, Overweight and obesity in Australia (2010) 
<http://www.health.gov.au/internet/healthyactive/publishing.nsf/Content/overweight-obesity>. 
9 Access Economics, The growing cost of obesity in 2008: three years on (2008)  
<http://www.diabetesaustralia.com.au/PageFiles/7830/FULLREPORTGrowingCostOfObesity2008.pdf>. 
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affects those in lower socioeconomic groups (including Indigenous Australians),10 and as the 
headline above suggests, obese people also have higher rates of depression, anxiety disorders 
and suicide than the general population.11 In attempting to address these social costs, the 
same 2008 estimates measured the disability and loss of wellbeing that resulted from obesity 
and other related conditions (including type-2 diabetes and cardiovascular disease), which 
increased the estimated cost to the economy to $58.2 billion.12 On the basis of figures such as 
these and with no sign of the rate of obesity dropping, it has been described as the, “single 
biggest threat to public health in Australia”.13  
 
Unlike other public health threats such as infectious disease (also sometimes referred to as 
communicable disease) or chronic diseases relating to tobacco and alcohol consumption, the 
causes of obesity are many and varied. Obesity is not only caused by individuals lacking self-
control or willpower but is also attributed to the increasingly ‘obesogenic environment’ in 
Australia; the culmination of changes to the informational, built, economic and social 
environments over time that negatively affect the population’s health.14 Matters such as the 
advertising people are exposed to, the way cities are designed and the cost and availability of 
food are matters beyond the individual and require a high-level, coordinated response from 
governments, working with industry and communities, in order to provide environments in 
which people can maximise their physical and mental wellbeing. These are challenges also 
facing other developed and developing countries around the world, for which obesity and 
chronic disease management have become similarly serious public health concerns. While 
solutions to reduce the obesity rate in Australia are therefore likely to include collaboration 
and investment at an international level, this research focuses on the role of public health law 
to prevent obesity at the federal, state and local levels.   
 
																																																								
10 Preventative Health Taskforce, Australia: the healthiest country by 2020 - National Preventative Health 
Strategy – the roadmap for action (2009) < 
http://www.preventativehealth.org.au/internet/preventativehealth/publishing.nsf/Content/CCD7323311E358BE
CA2575FD000859E1/$File/nphs-roadmap-3.pdf> 88. 
11 Sophie Lewis, et al, ‘I don’t eat a hamburger and large chips every day! A qualitative study of the impact of 
public health messages about obesity on obese adults’ (2010) 10(1) BMC Public Health 309; Disability 
Advocacy Resource Unit, Victorian Universal Housing Alliance: Information and facts you can consider in 
preparing a RIS response (2010) <http://www.old.daru.org.au/>; Antigone Kouris-Blazos and Mark L 
Wahlqvist, ‘Health economics of weight management: evidence and cost’ (2007) 16(Suppl1) Asia Pacific 
Journal of Clinical Nutrition 329. 
12 Access Economics, above n9. 
13 Monash Obesity and Diabetes Institute, Obesity in Australia (2012) 
<http://www.modi.monash.edu.au/obesity-facts-figures/obesity-in-australia/>. 
14 Gary Egger and Boyd Swinburn, 'An 'ecological' approach to the obesity pandemic' (1997) 315 British 
Medical Journal 477. 
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Since its inception in the nineteenth century, public health law has been used to improve 
environments in order to prevent the manifestation and spread of disease.15 Public health law 
scholars recognise that, “where we live, learn, work and play influences our health”, and that 
for a range of reasons beyond an individual’s control, some people within a population are 
healthier than others, and populations as a whole may not be as healthy as they should be.16 
This concept is also known as the social determinants of health, and as suggested above, this 
mismatch between people and aspects of their environments is often cited as a cause of ill 
health, including obesity.17 One important determinant of health is the use of public health 
law itself. Law (and the interpretation of laws at a judicial level) is a field of social practice 
and a tool that can shape behaviour and create and influence a variety of environments.18 
Lavizzo-Mourey states; 
“The law has become the rock-solid foundation of the practice of public health…the 
law helps us protect the public’s health in ways that are equitable, ethical, and 
lasting”.19  
However, although significant progress has been made with regard to public health law, 
particularly in Australia, the law has also been judged as missing "critical opportunities” to 
advance public health, including by preventing obesity.20 Public health law continues to face 
a number of challenges, including the ‘invisibility’ of success stories in public health, and 
subsequently the failure of people (including opinion elites) to spontaneously consider and 
																																																								
15 Niyi Awofeso, ‘What's new about the 'new public health'?’ (2004) 94(5) American Journal of Public Health 
705, 706; Christopher Hamlin, ‘Could you starve to death in England in 1839? The Chadwick-Farr controversy 
and the loss of the "social" in public health’ (1995) 85(6) American Journal of Public Health 856; Simon 
Szreter, ‘The population health approach in historical perspective’ (2003) 93(3) American Journal of Public 
Health 421; Amy Fairchild, et al, ‘The exodus of public health: what history can tell us about the future’ (2010) 
100(1) American Journal of Public Health 54, 55-6; Phil Lee, ‘The role of public health in population health’ 
(1997) 23(7) Physician Executive 25. 
16 Commission on the Social Determinants of Health, Closing the gap in a generation: health equity through 
action on the social determinants of health. Final Report of the Commission on Social Determinants of Health 
(World Health Organisation, 2008), 1; Robert Wood Johnson Foundation, A new way to talk about the social 
determinants of health (2010) <http://www.rwjf.org/content/dam/farm/reports/reports/2010/rwjf63023>. 
17 Tim Lang and Geoff Rayner, 'Ecological public health: the 21st century's big idea?' (2012) 345 British 
Medical Journal e5466. 
18 Scott Burris, ‘From health care law to the social determinants of health: a public health law research 
perspective’ (2011) 159(6) University of Pennsylvania Law Review 1649; Scott Burris and Stephen Koester, 
'Investigating the intersection of policing and public health' (2013) 10(12) PLOS Medicine e1001571; William 
H Foege, 'Redefining public health' (2004) 32(4) Journal of Law, Medicine and Health 32; Scott Burris, Ichiro 
Kawachi and Sarat Austin, ‘Integrating law and social epidemiology’ (2002) 30(4) Journal of Law, Medicine 
and Ethics 510, 511-12, 515-18; Jess Alderman, et al, ‘Application of law to the childhood obesity epidemic’ 
(2007) 35(1) Journal of Law, Medicine and Ethics 90, 91-2. 
19 Risa Lavizzo-Mourey, 'Public health is for the public good: so why do you get no respect?' (2005) 33(4) 
Journal of Law, Medicine and Ethics 11. 
20 Michelle Mello, et al, 'Critical opportunities for public health law: a call for action' (2013) 103(11) American 
Journal of Public Health 1979. 
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value the social determinants of health and the significance of prevention.21 The privatisation 
of health services, limited government resources, the prioritisation of clinical health care and 
research by governments, and the often-politicised nature of public health interventions also 
pose challenges.22 However, this thesis supports the position that the opportunity for public 
health law to prevent obesity should not be missed. 
 
Presently, leading scholars from Australia and around the world are creating a body of high-
quality public health research on the law’s impact on obesity prevention and population 
health, research that will be reviewed in this thesis. This thesis also makes a significant and 
original contribution to this body of knowledge by exploring the meaning and significance of 
values relevant to theories of public health law and ethics, while considering the most 
appropriate use of law to prevent obesity in Australia. Worldwide, very little values-based 
research has been conducted in this context, yet values play a significant role in the 
development and application of theory. As such, the primary research question of this thesis 
asks, “How might the values of public health law, as identified in literature and interpreted 
by scholars and research participants, influence the development of public health law 
theory and the perceived legitimacy of the use of law as a tool to prevent obesity?”  
 
To answer this question, both literature-based and qualitative empirical research was 
undertaken. While the literature review critically analysed the meaning and role of values 
expressed in the work of both Australian and international scholars, the discussion around 
current laws and policies in Australia remained the primary contextual setting for this 
research. The semi-structured interviews conducted as part of this project were also limited to 
participants in the South-East Queensland region of Australia. The purpose of these 
interviews was to better understand participants’ interpretation and practical use of those 
values that can be located in theory, research, and in current Australian public health laws 
and policies, in order to demonstrate in what circumstances and for what reasons participants 
would support various regulatory interventions by Australian governments to prevent obesity. 
																																																								
21 Robert Wood Johnson Foundation, above n16, 35. 
22 Christopher Reynolds, ‘Public health law: its problems and challenges’ (1997) 20(3) University of New South 
Wales Law Journal 576, 584-7; Roger Magnusson and David Patterson, ‘The role of law and governance reform 
in the global response to non-communicable diseases’ (2014) 10 Globalization and Health 44; Christopher 
Reynolds, Public and Environmental Health Law (Federation Press, 2011), 12-14; Richard A Daynard, 
‘Regulating Tobacco: the need for a public health judicial decision-making canon’ (2002) 30(2) Journal of Law, 
Medicine and Ethics 281; Wendy E Parmet, Populations, public health, and the law (Georgetown University 
Press, 2009), 52-3; Bruce G Link and Jo C Phelan ‘McKeown and the idea that social conditions are 
fundamental causes of disease’ (2002) 92(5) American Journal of Public Health 730, 732. 
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The subsequent values-based analysis presented in this thesis is structured, firstly, to analyse 
the way that values are represented in theories of public health law and ethics, and to review 
obesity prevention literature. Secondly, the discussion in the later chapters of this thesis 
considers the significance of these values to the attitudes and decisions of participants in a 
small qualitative study, who spoke to the role of governments and who advocated for the use 
of a wide variety of public health laws to prevent obesity. Reflecting on the meaning and 
influence of values for scholars and using participants’ own words, this research promotes a 
deeper understanding of values and their relevance to understanding perceptions about the 
legitimate role of governments in using law to solve public health problems like obesity. 
 
In order to provide a clear and concise summary of this thesis, this chapter will firstly set out 
the research aims and research questions in greater detail, followed by an introduction to the 
theoretical framework, which is founded upon Lawrence Gostin’s population-based theory of 
public health law. In many ways Gostin has drawn on the centuries-old disciplines of public 
health and public policy to create a contemporary academic theory of public health law. His 
theory has provided scholars with a useful, values-based framework for discussion and debate 
on a range of issues, including whether or not governments should use law as a tool to 
prevent obesity. Though Gostin is based in the United States of America (United States), his 
work has been endorsed by scholars in Australia also, and has since been referenced in the 
theoretical work of one of Australia’s leading public health law scholars, Roger Magnusson.  
 
In this chapter, the introduction to this theoretical framework will briefly explore the role of 
values in these theories, and how the need for further values-based research informed the 
research design. The research design itself will next be summarised, including an explanation 
of how the literature-based and empirical research methodologies relate to the research 
questions. The limitations of this research will also be noted. This will be followed by a 
summary of the key, values-oriented findings of this research. These findings will 
demonstrate that all four of the seven core values of public health law that were considered in 
detail in this thesis were found to be significant to scholars’ and participants’ considerations 
about the role of governments and the use of public health law as a tool to prevent obesity. 
Finally, the contribution of this research to the development of theory and opportunities for 
further research will be identified, followed by a simplified outline of the thesis structure. 
 
  
	
	
8
1.2 Research aims and questions 
 
This research project aims to consider whether or not the values relevant to theories of public 
health law could be useful tools in determining the scope of the government’s role in obesity 
prevention. It has been designed not only to analyse the role of values in theories of public 
health law and in obesity prevention literature, but also to consider the potential significance 
of these values to the attitudes and decisions of scholars and research participants, 
incorporating the results of a small, qualitative study. As such, the primary research question 
is, “How might the values of public health law, as identified in literature and interpreted by 
scholars and research participants, influence the development of public health law theory 
and the perceived legitimacy of the use of law as a tool to prevent obesity?” Two sub-
questions were also developed to help link this question to the research aims, the theoretical 
framework and the methodology, including: 
 What are the goals and values of theories of public health law, and how are they 
significant to scholars’ beliefs about the role of governments (and the law) in 
preventing obesity? 
 How do participants in a qualitative study understand the goals and core values of 
public health law, and how do these influence participants’ attitudes and decisions 
about the role of governments in preventing obesity?  
 
1.3 Summary of the theoretical framework: the role of values in theories of public 
health law and ethics 
 
Informing the development of the research aims and questions (summarised above), and the 
research design (summarised below), is the theoretical framework, and the need identified 
within it for this further research. This research is values-based and has been designed to 
explore scholars’ and participants’ understanding of and belief in the goals and core values of 
theories of public health law, in the context of considering the government’s role and the use 
of law as a tool to prevent obesity. As such, leading theories of public health law and the 
values within them form the theoretical foundation of this research. One of the most widely 
accepted theories of public health law is that of Lawrence Gostin, who developed his 
population-based approach to public health law in the early twenty-first century. Gostin’s 
theory operated as the starting point for this research and includes: a definition of public 
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health law, clarification of the core values of public health law, and the development of a 
framework for law as a tool for public health. 
 
Gostin’s theory is discussed in greater detail in Chapter 3: A Theoretical Framework for 
Public Health Law. In summary, Gostin argues that the role of public health law is to address 
the economic, informational, built and social environments that influence health, to pursue 
the highest possible level of physical and mental wellbeing in the population.23 Additionally, 
the seven core values identified by Gostin as part of his theory of public health law include: 
 The government’s duty and powers to protect public health and safety; 
 Partnership or collaboration with the wider health system; 
 The prevention of harm; 
 The state’s coercive powers balanced with respect for individual rights; 
 A population-based approach (rather than an individual-oriented approach); 
 Creating supportive and functioning communities; and 
 Social justice.24  
Finally, Gostin’s framework for law as a tool for public health includes seven legal tools, 
such as the power to tax and spend, the power to alter the informational, built and social 
environments, and the power to directly and indirectly regulate businesses and individuals. 
 
Gostin’s theoretical framework has been accepted by the majority of public health scholars, 
despite a minority who have argued that population or environment-based approaches 
provide the opportunity for governments to overstep their public health mandate and initiate 
coercive measures for a range of social or moral causes, improperly constraining individual 
and commercial liberties.25  Within these debates the meaning and operation of the core 
values of public health law (briefly identified above) play a central role. This is true not only 
of debates about the scope of public health law generally, but also its application to solving a 
variety of specific public health problems like obesity. Very little research has been 
conducted to consider the meaning and significance of the values of public health law in 
either context, and it is this gap in knowledge that has informed the research design, 
																																																								
23 Lawrence Gostin, Public health law: power, duty, restraint (University of California Press, 2nd ed, 2008). 
24 Ibid, 4-5; Lawrence Gostin, ‘Legal foundations of public health law and its role in meeting future challenges’ 
(2006) 120(Suppl) Public Health 8. 
25 Richard Epstein, ‘Let the shoemaker stick to his last: a defense of the ‘old’ public health’ (2003) 46(3) 
Perspectives in Biology and Medicine S138; Mark Rothstein ‘Rethinking the meaning of public health’ (2002) 
30(2) Journal of Law, Medicine and Ethics 144; Mark Hall, ‘The scope and limits of public health law’ (2003) 
46(3) Perspectives in Biology and Medicine S199. 
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summarised in the following section of this chapter.  Nevertheless, Gostin’s theory has still 
been evaluated and endorsed by many scholars including Roger Magnusson, who has since 
developed a comprehensive, six-step framework for conceptualising the field of public health 
law.26 This framework is question-based, and in asking, firstly, ‘what is public health law?’ 
this framework signals the primary importance of understanding the goals and values of the 
field. 27  In this way both Magnusson and Gostin’s theories are complementary and 
interconnected. Magnusson’s theoretical framework has been endorsed by Gostin and Hodge 
as providing, “new vision for a modern legal framework to improve global health within 
liberal democracies”,28 and the relationship is further illustrated in greater detail in Figure 7, 
as part of Chapter 3: A Theoretical Framework for Public Health Law. The analysis in 
Chapter 3 also highlights the significance of this research and its contribution to scholarship. 
Any values-based uncertainty or conflict that exists within understandings of Gostin’s theory 
of public health law will also apply equally to attempts by scholars and others to answer the 
first question of Magnusson’s theoretical framework, and equally the work of other theorists 
who take a similar approach. As such, the key findings of this research can potentially benefit 
the interpretation, application, and development of public health law theory more broadly. 
 
It is also important to note the role of public health ethics frameworks in this research, 
depicted in Figure 1 and also explored in Chapter 4: The Role of Public Health Ethics in the 
Theoretical Framework. The process of public health law is an inherently ethical endeavor; a 
regulatory expression of the ongoing, broader philosophical debates about the role of the 
individual as an autonomous being and a member of community, the values of equity and 
justice, and the role of governments to preserve and/or limit individual freedoms to benefit 
the population as a whole. Public health ethics supports this process by also attempting to 
understand and ‘weigh’ these values in the context of solving a wide variety of public health 
problems, including obesity. The literature of public health ethicists, as opposed to that of 
legal scholars, is often more explicit in the way it communicates this values-oriented task, 
and therefore the field of public health ethics can help to clarify the scope, meaning, and 
potential influence of values relevant to the use of laws to prevent obesity. This relationship 
is also depicted in Figure 8, as part of Chapter 4. 
																																																								
26 Roger Magnusson, ‘What’s law got to do with it? Part 2: legal strategies for healthier nutrition and obesity 
prevention’ (2008) 5(1) Australia and New Zealand Health Policy 11. 
27 Roger Magnusson, ‘Mapping the scope and opportunities for public health law in liberal democracies’ (2007) 
35(4) Journal of Law, Medicine & Ethics 571, 573. 
28 Lawrence Gostin and James Hodge Jnr, ‘Global health law, ethics, and policy’ (2007) 35(4) Journal of Law, 
Medicine and Ethics 519, 523. 
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Figure 1 Representation of the theoretical framework and its connection to the research 
aims 
	
	
	
	
	
	
	
	
	
  
Gostin’s theoretical framework for 
Public Health Law: 
 
* Definition * 7 core values  
* 7 legal tools 
Magnusson’s conceptualisation of Public 
Health Law: 
 
* 6 step, question-based framework 
* Incorporates Gostin’s values and legal 
tools
These key theories of public health law provide a basis to consider questions such as: 
Does the government have a role in preventing obesity, and if so, what is the extent of this role?  
 
However, ‘what is public health law’ is in conflict. Also, the meaning of values of public health law, 
and the extent values operate as decision-making tools in practice, are not well understood.  
Public Health Ethics: 
 
A values-oriented body of scholarship through which the scope, meaning and potential influence of the 
values relevant to public health law can be better understood. 
However, an attempt to define or test values of public health law in order to determine a course of 
action towards a specific set of circumstances is also an inherently ethical endeavor… 
Primary Research Question:  
 
How might the values of public health law, as identified in literature and interpreted by scholars and 
research participants, influence the development of public health law theory and the perceived legitimacy 
of the use of law as a tool to prevent obesity?	
Research aim and task: 
 
This research project aims to consider whether or not the values relevant to theories of public health law 
could be useful tools in determining the scope of the government’s role in obesity prevention. It was 
designed not only to analyse the role of values in theories of public health law and in obesity prevention 
literature, but also to consider the potential significance of these values to the attitudes and decisions of 
scholars and research participants, incorporating the results of a small, qualitative study. 
This theoretical framework grounded in key theories of public health law and reinforced by public 
health ethics, supports the research aims, and together has led to the creation of the project’s 
research questions.
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1.4 Setting the context: translating theory-based values into public health law and 
policy in Australia  
 
In order to further contextualise this research it is necessary to briefly explore the role of 
values in current public health laws and policies in Australia, at both the federal and state 
levels. In this research it is important to note that the representation of these values are not 
included in law and policy in Australia on the basis of Gostin’s theory alone. Also informing 
their use is pre-existing public health, public policy and legal literature, international 
agreements, documents such as the Ottawa Charter for Health Promotion (1986), and 
evidence of centuries-old public health practice in Australia and overseas, particularly the 
United Kingdom, which operates a similar political and legal system. Yet with this broader 
context in mind, this section will specifically focus on the way that the values espoused by 
Gostin are represented in legislation and key policies or agreements in Australia, and the 
potential alignment with values as represented in theory, which is the focus of this thesis.  
 
1.4.1 Values in Commonwealth public health laws  
 
Firstly, while the responsibility for health, including public health law, has traditionally been 
that of Australia’s state and territory governments, it is necessary to examine the role of the 
Australian (Federal) Government. While there is no legislation at that level that speaks 
explicitly to public health, the Australian Government has the constitutional power to make 
laws relating to quarantine, trade and commerce, taxation, patents and trademarks, 
corporations, and the just acquisition of property, all of which may be the basis for laws 
relating to public health.29 The Quarantine Act 1908 (Cth) and the National Health Security 
Agreement Act 2007 (Cth) are also relevant to protecting the public health, though they are 
concerned more specifically with the prevention of infectious disease by biological agents.  
 
However, despite no overarching legislation, the Australian Government has consistently 
taken a leadership position when it comes to protecting and promoting public health, both 
nationally and at a global level.30 For example, previous governments have taken a leadership 
position in developing preventative health policy, to be discussed in the following sub-
																																																								
29 Commonwealth of Australia Constitution Act (Cth) s51. 
30 Christopher Reynolds, ‘Public Health Law' in Ben White, Fiona McDonald and Lindy Willmott (eds) Health 
Law in Australia (Thomson Reuters, 2nd ed, 2014) 659, 660. 
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section. More specifically with regard to legislation, the federal government has over many 
years used the aforementioned constitutional powers to enact a range of laws aimed at 
reducing smoking and preventing tobacco-related illness. Most recently, the High Court of 
Australia upheld the validity of ‘plain-packaging’ laws for cigarettes after a challenge from 
tobacco companies on constitutional grounds.31 The Commonwealth of Australia Constitution 
Act (Cth) itself does not make reference to any values to be used in interpreting or applying 
constitutional provisions, yet there is some evidence that the recognition of values at a federal 
level could be considered beneficial to public health. 
 
This is best evidenced by recommendations to come out of a review by public health scholars 
of food labelling law in 2011, commissioned by the Council of Australian Governments and 
informed by public submissions.32 The recommendations included that the Food Standards 
Australia New Zealand Act 1991 (Cth) be amended to include: 
 Firstly, a definition of public health that espoused the protection and promotion of 
health, and the prevention of illness, injury and disability; and 
 Secondly, a statement to the effect that a mixture of mandatory and co-regulated 
policy be guided by not only food safety and acute health risks, but also notions of 
preventative health and consumer values.33 
The Act governs the bi-national agency Food Standards Australia and New Zealand 
(FSANZ), whose role is to develop and manage the Australia New Zealand Food Standards 
Code (Food Standards Code), itself a uniform set of standards in relation to the production, 
handling, composition and sale of food.34  
 
Historically, the focus of the Food Standards Code has been on addressing acute health risks 
rather than preventing chronic diseases, and while it refers to ‘public health and safety’ in a 
number of sections the Act does not contain a definition of public health (hence the 
recommendation above). However, the Food Standards Code does currently provide a legal 
																																																								
31 JT International SA v Commonwealth of Australia; British American Tobacco Australasia Limited v The 
Commonwealth [2012] HCA 43. 
32 Neal Blewett, et al, Labelling logic: the final report of the review of food labelling law and policy (2011) 
<http://www.foodlabellingreview.gov.au/internet/foodlabelling/publishing.nsf/content/48C0548D80E715BCCA
257825001E5DC0/$File/Recommendations.pdf>. 
33 Ibid, 7-8. 
34 Food Standards Australia New Zealand Act 1991 (Cth) ss13, 16; Food Standards Australia New Zealand, 
About FSANZ: what we do 
<http://www.foodstandards.gov.au/scienceandeducation/aboutfsanz/whatwedoanddontdo.cfm>; Magnusson, 
‘What’s law got to do with it? Part 2: legal strategies for healthier nutrition and obesity prevention’, above n26. 
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mechanism through which to address obesity prevention, namely by way of food labelling 
and some advertising regulations that aim to prevent misleading and deceptive conduct and 
allow consumers to make more informed choices. 35  The Australian and New Zealand 
governments supported the review’s recommendations in principle, but as yet no such 
changes to the legislation in Australia have been made.36 If these recommendations were 
implemented it would allow the Food Standards Code to operate as a preventative tool to 
improve public health, including by recognising its capacity to help prevent chronic diseases 
like obesity. It would also signal that the Australian Government had embraced a more 
prevention-oriented, population-based approach to the use of law as a tool to prevent obesity.  
 
1.4.2 Values in Commonwealth public health policies 
 
While most legislation relevant to this discussion at the federal level remains silent on values, 
the Australian Government has in the past taken a leadership position in developing values-
based, preventative health policy. It is in these policies, rather than in legislation, that values 
are most visible, though their futures are currently uncertain. In 2008, the Council of 
Australian Governments agreed to enter into the National Partnership Agreement (NPA) on 
Preventive Health. Among other things, the NPA on Preventive Health included a focus on 
promoting healthy weight in children, workplaces and communities. It included: 
 In its title, references to values like prevention and collaboration, upon which the 
agreement’s objectives and outputs were based, in addition to the value of creating 
healthy, functioning communities;  
 A direct funding stream to state and territory governments conditional upon the 
implementation of projects to promote nutrition and physical activity; and 
																																																								
35 Food Standards Australia New Zealand, Australia and New Zealand Food Standards Code, Part 1.2: 
Labelling and Other Information Requirements (2014) 
<http://www.foodstandards.gov.au/code/Pages/default.aspx>; Food Standards Australia New Zealand Act 1991 
(Cth) s18(1). 
36 Legislative and Governance Forum on Food Regulation, Response to the recommendations of labelling logic: 
review of food labelling law and policy (2011) 
<http://www.foodlabellingreview.gov.au/internet/foodlabelling/publishing.nsf/Content/ADC308D3982EBB24C
A2576D20078EB41/$File/FoFR%20response%20to%20the%20Food%20Labelling%20Law%20and%20Policy
%20Review%209%20December%202011.pdf> 9-12. 
	
	
15
 Calls for a national preventative health agency to provide evidence-based policy 
advice and to oversee stakeholder consultation, surveillance and research, and social 
marketing programs.37  
 
Also in 2008, the Australian Government commissioned a National Preventative Health 
Taskforce (the Taskforce). The Taskforce included public health scholars and advocates, and 
was firstly asked to provide advice on a framework for partnerships between governments by 
July 2008 (though the relationship between this advice, if provided, and the subsequent NPA 
on Preventive Health is unknown).38 The Taskforce was also asked to develop a National 
Preventative Health Strategy (National Strategy). 39  The National Strategy was released 
publicly in 2009, and utilised a number of values to underpin its strategic directions, 
including partnerships, shared responsibility and solidarity, community, prevention, and 
equity or justice.40 Its focus was not only how to drive the environmental changes needed to 
prevent obesity, but was also concerned with the prevention of smoking and alcohol-related 
harm. However, the recommendations of the National Strategy were never fully endorsed by 
the Australian Government, and in 2010 the Government released an official response, 
Taking Preventative Action.41 Many of the recommendations of the National Strategy to 
prevent obesity were described as being supported, though the Government’s response also 
appeared to value the preservation of individual and commercial liberties, including in its 
introduction, “any regulatory strategies need to be addressed in a staged approach, which 
allows for self and co-regulation to have time to work…”42 
 
Later that year, the Government passed the Australian National Preventive Health Agency 
Act 2010 (Cth), establishing a National Preventive Health Agency (the Agency) as a statutory 
authority at the federal level, in-line with the desired outputs of the NPA on Preventive 
Health from two years earlier. While the Act establishing the Agency was silent on values, an 
																																																								
37 Council of Australian Governments, National Partnership Agreement on Preventive Health (2008) 
<http://www.anpha.gov.au/internet/anpha/publishing.nsf/Content/npaph>. 
38 Preventative Health Taskforce, Terms of Reference (2008) < 
http://www.preventativehealth.org.au/internet/preventativehealth/publishing.nsf/Content/terms-of-reference-
1lp>. 
39 Ibid. 
40 Preventative Health Taskforce, Australia: the healthiest country by 2020 - National Preventative Health 
Strategy – the roadmap for action, above n10. 
41 Australian Government, Taking preventative action: a response to Australia: the healthiest country by 2020 - 
the report of the National Preventative Health Taskforce (2010) < 
http://www.preventativehealth.org.au/internet/preventativehealth/publishing.nsf/Content/taking-preventative-
action>. 
42 Ibid, 34. 
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analysis of the Agency’s mission statement, including its goals and main focus areas, reveals 
the influence of values such as collaboration, community, and, “population-focused efforts to 
prevent chronic disease”.43 These were consistent with the values evident in the work of the 
Taskforce, and the leadership position of the Agency in policy development at the federal 
level was clear. The Agency went on to release the State of Preventative Health Report 2013, 
and the National Preventive Health Research Strategy 2013-2018, which also engaged with 
these same values of collaboration, community, prevention and a population-based approach, 
and which promoted Australia as a leader in preventative health, including obesity 
prevention.44 
 
However, since this high level of engagement there has been a change of government, and the 
political and economic climate in Australia has become more conservative. In 2014, it was 
announced that as a result of cost-saving measures, the Agency would be abolished and its 
‘essential functions’ absorbed by the Commonwealth Department of Heath.45 Additionally, in 
the 2014-15 Federal Budget it was announced that the NPA on Preventive Health would be 
ceased.46  While the Australian National Preventive Health Agency (Abolition) Bill 2014 
appears to have been defeated in the Senate for the time being,47 the Agency has ceased to 
exist physically, staff have been made redundant or relocated to the Commonwealth 
Department of Health, and the future of the Agency and the policies listed above remain 
unclear. The consequences of these actions by the current Australian Government may 
include a reduction in political and public saliency of preventative health and increased 
competition for research funding with clinical and biomedical health research. Abolishing 
conditional funding agreements with states and territories may also result in those 
governments limiting or even discontinuing existing obesity prevention initiatives within 
their jurisdictions. Finally, abandoning the National Strategy and other Agency-produced 
																																																								
43 Australian National Preventive Health Agency, About us (2011) < 
http://www.anpha.gov.au/internet/anpha/publishing.nsf/Content/about-us>. 
44 Australian National Preventive Health Agency, State of Preventive Health 2013 (2013) < 
http://www.anpha.gov.au/internet/anpha/publishing.nsf/Content/state-of-prev-health-
2013/$FILE/ANPHA%2041087%20State%20of%20Preventative%20Health_acc_pdf.pdf>; Australian National 
Preventive Health Agency, National Preventive Health Research Strategy: Building Knowledge for a Health 
Australia, 2013-2018 (2013) < 
http://www.anpha.gov.au/internet/anpha/publishing.nsf/Content/6B9D43273945EB8ACA257B9500083EDA/$
File/Research%20Strategy%20final_laser%20copy.pdf>. 
45 Australian Government, Australian Government 2014-15 Health Portfolio Budget Statements: Portfolio 
Overview (2014) < http://www.health.gov.au/internet/budget/publishing.nsf/Content/2014-2015_Health_PBS>. 
46 Australian Government, Budget Paper No.2 – Budget Measures 2014-15 (2014) < http://budget.gov.au/2014-
15/content/bp2/html/index.htm>. 
47 Parliament of Australia, Australian National Preventive Health Agency (Abolition) Bill 2014 (2014) < 
http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r5203>.	
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strategic documents without seeking to replace them reduces the visibility and significance of 
values at the federal level of public health law and policy-making. As the following section 
will demonstrate, this leaves state and territory governments without the encouragement or 
guidance to incorporate values more uniformly into their own public health laws and policies. 
 
1.4.3 Values in Australian state and territory public health laws  
 
As described above, Australia’s state and territory governments have traditionally been 
responsible for health, and so each has a law that deals specifically with the matter of public 
health. In evaluating the legislation for the purposes of this section, only the general public 
health legislation of states and territories was selected, as opposed to other public health laws 
that deal with particular issues that are outside the context of this research (including 
controlled substances, tobacco and water safety). Similarly, within the public health 
legislation then selected, particular attention was paid to the preliminary sections of each Act 
that outlined the objectives or any key principles, in order to identify those values that would 
apply to the whole of the Act, rather than specific sections that likely would not influence any 
future laws to prevent obesity. It was discovered that the inclusion and the role of values as 
guiding principles of these laws vary significantly, as Table 1 demonstrates below.  
 
However, it should be noted that in addition to these specific references, the existence of the 
Acts themselves are broad recognition of the value placed by state and territory governments 
on the duty and responsibility of governments to make laws for public health, and the value 
of preventing both infectious and chronic diseases. All state and territory public health laws 
also recognise the ability of governments to constrain individual and commercial liberties (to 
varying degrees), in fulfillment of their duty to act in the interests of public health. Examples 
include issuing licences and enforcement orders, emergency management procedures, 
conducting data collection or surveillance, and restricting the sale or use of hazardous 
products like tobacco. While none of the legislation reviewed speaks specifically to the 
prevention of obesity, the South Australian Public Health Act 2011 (SA) is particularly 
proactive. Section 61 grants the Minister power to declare certain diseases or medical 
conditions a ‘non-communicable condition’. Under section 62 the Minister may then issue a 
code of practice relating to an industry or community sector, or the way that goods are 
manufactured, distributed, advertised, and accessed by the public, with a view to preventing 
that condition. 
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As can also be seen in Table 1, South Australia and Victoria offer the clearest and ‘best 
practice’ examples of the way values (including those relevant to the theoretical framework 
of this research) might then influence the design and implementation of a variety of public 
health laws, including those codes of practice that can be issued in South Australia. 
Specifically, Gostin’s theory of public health law identified seven core values, including the 
government’s power and duties, the preservation of liberties, community, a population-based 
approach, justice, prevention and collaboration. These appear to have been incorporated fully 
in South Australia, and the intention of each is clear. Similarly, in Victoria the legislation’s 
objectives and its guiding principles are a reflection of the same values that are the focus of 
this research. While the remaining states and territories have not followed suit does not 
detract from the validity or operational capacity of their own legislation, it should be noted 
that without the sort of national leadership that the NPA on Preventive Health and National 
Strategy provided, the motivation for those governments to consider similar values-oriented 
amendments and their perceived priority is unlikely to be high. 
 
Table 1 Representation of values as guiding principles in state and territory public 
health laws 
 
State/Territory Legislation Representation of Values 
South Australia South Australian 
Public Health Act 
2011 (SA) 
Section 7 Proportionate regulation principle: 
…regulatory measures should take into account and, 
to the extent that it is appropriate, minimise adverse 
impacts on business and members…while ensuring 
consistency with requirements to protect the 
community… 
Section 8 Sustainability principle: Public health, 
social, economic and environmental factors should 
be considered in decision-making with the objective 
of maintaining and improving community wellbeing; 
Section 9 Principle of prevention; 
Section 10 Population focus principle: …actions 
should focus on the health of populations and the 
actions necessary to protect and improve the health of 
the community…  
Section 11 Participation principle: Individuals and 
communities should be encouraged to take 
responsibility for their own health and…to 
participate in decisions… 
Section 12 Partnership principle: …requires 
collaboration and, in many cases, joint action across 
various sectors and levels of government and the 
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community… 
Section 13 Equity principle: Decisions and actions 
should not…unduly or unfairly disadvantage 
individuals or communities…consideration should be 
given to health disparities between population groups 
and to strategies that can minimise or alleviate such 
disparities. 
Victoria Public Health and 
Wellbeing Act 2008 
(Vic) 
Section 4(1)(c) Public health interventions are one of 
the ways…wellbeing can be improved and 
inequalities reduced; 
Section 4(2)(c) …the objective of this Act…reducing 
inequalities in the state of public health and 
wellbeing; 
Section 7 Principle of primacy of prevention; 
Section 8 Principle of accountability; 
Section 9 Decisions made should be 
proportionate…not be made or taken in an arbitrary 
manner; 
Section 10 Public health and wellbeing…can be 
enhanced through collaboration between all levels of 
Government and industry, business, communities and 
individuals; 
Section 17(2)(d) Role of the Secretary is…to support, 
equip and empower communities to address local 
public health issues and needs; 
Section 26(1)(c) A [local government] council 
must…provide for the involvement of people in the 
local community in the development, implementation 
and evaluation of the public health and wellbeing 
plan. 
Northern Territory Public and 
Environmental 
Health Act 2011 
(NT) 
Section 3(1)(d) Objects of the Act…to improve the 
public and environmental health outcomes…in 
partnership with individuals and the community 
Australian Capital 
Territory 
Public Health Act 
1997 (ACT)  
Section 4(e) This Act must be construed and 
administered in accordance with…the avoidance of 
any undue infringement of individual liberty and 
privacy. 
Queensland Public Health Act 
2005 (Qld) 
No specific values that operate as guiding principles. 
New South Wales Public Health Act 
2010 (NSW) 
No specific values that operate as guiding principles. 
Western Australia Health Act 1911 
(WA) 
No specific values that operate as guiding principles. 
Tasmania Public Health Act 
1997 (Tas) 
No specific values that operate as guiding principles. 
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1.4.4 Values in Australian state and territory public health policies  
 
As with the federal tier of government, state and territory public health policies in Australia 
more clearly reflect the understanding and application of values that are reflected in theories 
of public health law. The policies included in this brief analysis were selected again for their 
general or overarching nature, as opposed to examining all public health policies in operation 
in Australian states and territories. As Table 2 demonstrates below, values have frequently 
been incorporated into the selected policies’ objectives, priorities or guiding principles. Those 
values most frequently incorporated (prevention, partnership, community and equity) align 
with the values relevant to public health law as represented in theory as well as in the 
National Strategy. However, it should be noted that many of these policies were drafted 
and/or updated when the NPA on Preventive Health was in existence, and therefore make 
reference to this partnership agreement as well as the National Strategy. While the values-
based principles of each state and territory’s policies are unlikely to change as a result of the 
cessation of these high-level tools, it is the loss of funding and ongoing changes in the 
political and economic climate that will likely have the greatest impact on the way these 
policies are prioritised and implemented into the future.  
 
Table 2 Representation of values as guiding principles in state and territory public 
health policies 
 
State/Territory Policy (and Year 
Established) 
Representation of Values 
South Australia South Australia: A 
Better Place to Live 
– Promoting and 
protecting our 
community’s health 
and wellbeing (2013) 
 
 
Health in all Policies 
(HiAP) (2007) 
 
Incorporates the values identified in the Public 
Health Act 2011 (SA) as principles underpinning 
public health planning. These include proportionate 
regulation, sustainability, prevention, a population-
based approach, community, participation, 
partnership and equity. Also supports a Health in All 
Policies (HiAP) approach to policy-making more 
broadly. 
 
Policy recognises that health is affected by policies 
not directly related to health –seeks to work 
collaboratively on policy with other government 
agencies. HiAP also values shared responsibility and 
partnership, communities and equity. 
Victoria VicHealth Action 
Agenda for Health 
Promotion (2013) 
Overarching priorities reflect values of partnership, 
prevention, community, population and equity. 
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Northern Territory Northern Territory 
Chronic Conditions 
Prevention and 
Management 
Strategy 2010-2020  
(2010) 
Northern Territory 
Health Promotion 
Framework (2013) 
Strong focus on partnership and reducing inequity, in 
addition to values of prevention and strengthening 
communities. 
 
 
Reflects values of partnership, prevention, 
strengthening communities, equity and social justice, 
sustainability and a population focus. 
Australian Capital 
Territory 
Population Health 
Division Strategic 
Framework 2013-
2015 (2013) 
Core principles reflect values of a population-based 
approach, equity, partnerships and prevention. ACT 
also has Towards Zero Growth Healthy Weight 
Action Plan that reflects these same values. 
Queensland Preventative Health 
Strategic Directions 
2010-2013 (2010) 
Strategic Directions 
for Chronic Disease 
Prevention 2009-
2012 (2009) 
Queensland Strategy 
for Chronic Disease 
2005-2015 (2005) 
Values reflected in these documents include 
prevention, equity, partnership and communities. 
Since a change of government in 2013, it is unclear if 
these policies are under review to be extended or if 
there is a new policy in development. 
New South Wales NSW State Health 
Plan: Towards 2021 
(2014) 
 
 
 
NSW Healthy Eating 
and Active Living 
Strategy: preventing 
overweight and 
obesity in New South 
Wales 2013-2018 
(2013) 
This policy incorporates clinical and public health. 
The values most relevant to public health reflected in 
the document are prevention, partnership, community 
and equity. NSW has a number of separate policies 
and initiatives to promote public health, the most 
relevant being the Healthy Eating and Active Living 
Strategy. 
 
One of the key public health policies which aims, ‘to 
keep people healthy and out of hospital’. Guiding 
principles clearly reflect values of a population-based 
approach, reducing inequity, preventing harm, 
partnership, transparency, and strengthening 
communities. 
Western Australia Working together: 
WA Health Strategic 
Intent 2010-2015 
(2010) 
This policy incorporates clinical and public health. 
The values most relevant to public health reflected in 
the document are community, equity, partnership and 
prevention. 
Tasmania A Healthy Tasmania: 
setting new 
directions for health 
and wellbeing (2011) 
Values represented include partnership, community, 
inequity and prevention. 
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1.5 Summary of research design  
 
As stated earlier in this chapter, this research project aimed to consider whether or not the 
values relevant to theories of public health law could be useful tools in determining the scope 
of the government’s role in obesity prevention. It was designed not only to analyse the role of 
values in theories of public health law and in obesity prevention literature, but also to 
consider the potential significance of these values to the attitudes and decisions of scholars 
and research participants, incorporating the results of a small, qualitative study. As such, the 
primary research question for this project is, “How might the values of public health law, as 
identified in literature and interpreted by scholars and research participants, influence the 
development of public health law theory and the perceived legitimacy of the use of law as a 
tool to prevent obesity?” Two sub-questions were developed to help link this research 
question to the research aims, the theoretical framework and the methodology, including: 
 What are the goals and values of theories of public health law, and how are they 
significant to scholars’ beliefs about the role of governments (and the law) in 
preventing obesity? 
 How do participants in a qualitative study understand the goals and core values of 
public health law, and how do these influence participants’ attitudes and decisions 
about the role of governments in preventing obesity?  
 
The first sub-question relates to studying attitudes and the role of values present in literature. 
It was addressed by undertaking a critical analysis of the literature on public health law, 
public health ethics and methods of obesity prevention, explored more fully in Chapter 2: 
Research Design. The results of the literature review are then presented in detail in Chapter 
3: A Theoretical Framework for Public Health Law, Chapter 4: The Role of Public Health 
Ethics in the Theoretical Framework, and Chapter 5: Law as a Tool to Prevent Obesity. The 
literature review presented in these chapters then helps to inform the discussion of empirical 
results in later chapters of the thesis, namely the extent to which the empirical data did or did 
not reflect the understanding and use of values presented in core literature. 
 
The second sub-question relates to studying attitudes and the role of values outside of the 
literature. It was addressed by undertaking a small, qualitative study that utilised semi-
structured interviews. Specifically, 26 interviews were conducted with participants in the 
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Brisbane and Redland City areas in South-East Queensland, Australia. The methods of 
sampling, data collection and of the values-based analysis are also presented in Chapter 2: 
Research Design. The results are then discussed in Part Three: Results of the Empirical 
Research - The Role and Responsibility of Governments to Prevent Obesity, and Part Four: 
Results of the Empirical Research - Key Issues for Governments in Obesity Prevention. 
Finally, the way in which these values-oriented results were synthesised with those of the 
literature review, in order to answer the primary research question and satisfy the research 
aims is also explored more fully in Chapter 2: Research Design, at 2.6 Synthesis of results 
with research aims and outcomes. The results of this final process of analysis are presented in 
Part Five: Synthesis of Key Findings and Conclusions. 
 
1.6 Research limitations 
 
1.6.1 Methodological limitations 
 
The methodological limitations of this research were mainly resource and sample-based. 
Firstly with regard to resources, the timeline for doctoral completion limited the time 
allocated to data collection and analysis. Geographical limitations also meant the sample for 
empirical research was restricted to residents of Brisbane and Redland cities. Secondly, while 
it is recognised that obesity can most negatively impact those people experiencing low socio-
economic circumstances (and therefore it would be meaningful to research those people’s 
values, beliefs and attitudes towards the use of laws to prevent obesity), this study aimed to 
understand the perceptions of a diverse sample of men and women. As described in Chapter 
2: Research Design, diversity was determined not only by socio-economic status, but by also 
considering age, gender and occupation.  
 
As a result of this approach and as demonstrated in Table 4 of this thesis, the final sample 
was composed of mainly trade or university educated, middle-income earners, and this is not 
reflective of the population in Australia that bears the direct health and financial burdens of 
obesity. However, these somewhat ‘middle class’ perceptions are also important to explore in 
depth, as the attitudes and ideals of the middle class does influence policy development, and 
the sort of regulatory action governments are willing to take in preventing obesity. While 
further research that investigates the way values are understood and utilised by low-income 
earners or other people within high-risk groups is surely needed, including the views of 
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middle class Australians in these research efforts helps to create a picture of how the broader 
population assesses the need for government intervention and the use of laws to prevent 
obesity. Additionally, in collecting data from participants in accordance with the aims and 
practices of qualitative research, the project maintains its methodological rigour.  
 
1.6.2 Limitations of the theoretical framework 
 
In Parts Three and Four of this thesis (results of the empirical research), only four of the 
seven core values of public health law are represented in detail. These values are the 
government’s powers and duties to protect public health (by preventing obesity), the 
limitations on governments in order to preserve individual liberties, creating functioning 
communities, and social justice. The other three values of prevention, a population-based 
approach and collaboration are discussed in Part Two: Findings of the Literature Review and 
incidentally in later chapters. However, not enough values-based data were gathered from 
participants to warrant in-depth analysis. Firstly, this does not mean these values are 
unimportant. They continue to feature in literature on public health law and ethics 
frameworks generally, and have also been incorporated into literature, laws and policies on 
issues such as tobacco and alcohol regulations, and the prevention of infectious diseases.  
 
Secondly, the fact these values were not expressed clearly enough by participants to warrant 
individual chapters of qualitative, thematic analysis also does not mean that these values were 
unimportant to the participants. Due to the fact the research questions were framed around 
‘preventing’ obesity, all participants were aware of this value. Even in first agreeing to 
participate in research on preventing obesity, participants demonstrated a level of 
understanding of this value and its worth. However, the meaning and significance of 
prevention as a value was often not specifically articulated within the interviews. 
Additionally, participants engaged with the values of collaboration and a population-based 
approach when they were also speaking to the value of community and the constraint of 
liberties, so trying to represent this in discrete chapters would have likely proved repetitive. 
 
Finally, the literature often represents obesity prevention as requiring both an improvement in 
diet and an increase in physical activity. This thesis focuses only on the way in which law 
might be used to improve public nutrition, and does not consider the impact of physical 
activity on obesity prevention, or government interventions to specifically encourage physical 
	
	
25
activity. While diet and exercise are both recognised as contributing factors to the incidence 
and prevention of obesity, the latter is more often considered a focus of government policy, 
rather than something that is addressed by public health laws or regulations. As such, this 
research focuses on the factors that affect the affordability, availability and accessibility of 
food, for which there is also a significant body of public health law scholarship.  
 
1.7 Key findings 
 
The key findings of this research will contribute to a greater understanding of the meaning 
and significance that scholars and participants attributed to four of the seven core values of 
public health law, in the context of whether and how governments should use law as a tool to 
prevent obesity. These key findings are set out below, under each of the four values-based 
headings, as defined by Gostin.48  
 
1) Government powers and duties to protect the public’s health and safety (in the context 
of preventing obesity) 
 
 The government’s duty to prevent obesity involves a duty to protect and 
support vulnerable groups. For both scholars and participants, vulnerable 
groups include children and the population-at-large, who are vulnerable to the 
economic, informational, built and social environments in which they live; 
 The government can use legal and non-legal means to fulfill its duty to 
prevent obesity in also protecting and supporting vulnerable groups; and 
 The use of government powers to fulfill this duty can be legitimised by the 
government’s use of evidence in decision-making, and by their demonstration 
of accountability and commitment. Scholars and some participants have stated 
that they feel there has been a lack of leadership on obesity prevention by 
Australian governments to date, and have called for clear direction and firm 
commitments. 
  
																																																								
48 Gostin, Public health law: power duty restraint, above n23.  
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2) Balancing the government’s powers to constrain individual and commercial liberties 
with the need to preserve those liberties 
 
 Individuals also have a duty to prevent obesity, and the government should 
balance its duty with the need to preserve individual liberties. Many scholars 
and most participants acknowledged that individual behaviour played a role in 
causing obesity, but they also recognised that individuals do not operate in 
isolation from their wider environments. Many participants therefore believed 
that the responsibility to prevent obesity is shared between the individual and 
governments. Education and information provision was seen by these 
participants as a key, ‘first priority’ intervention to prevent obesity; and 
 Commercial liberties can be constrained by laws to prevent obesity where the 
constraint of those liberties would protect and support vulnerable groups. 
Scholars and participants were more likely to support laws that constrained 
commercial liberties than laws they felt directly limited individual freedoms. 
They were also likely to express their support by engaging with the values of a 
population-based approach and their beliefs about the government’s duty to 
prevent obesity, in recognising, firstly, the negative health effect of various 
commercial industries on the wider environments, secondly, the consequent 
vulnerability of the population, and thirdly, the need for large-scale, sometimes 
coercive government interventions to correct this perceived imbalance. 
 
3) The creation and participation of functioning communities through social interaction 
and mutual support 
 
 Healthy communities require supportive infrastructure and social interaction. 
Scholars and participants define community in terms of geographical space and 
personal connections. Supportive infrastructure in the geographical space 
necessary for community health (addressing the economic, informational and 
built environments) was often considered to include green space, access to 
affordable healthy food, and access to education and medical services. For the 
social environment, a sense of personal connection was important to many 
	
	
27
participants, as was a sense of public safety, mutual support, solidarity and 
social responsibility; and 
 Community can be a significant value to overcome a focus on the individual’s 
duty to prevent obesity or concerns about the constraint of individual and 
commercial liberties. Considerations of this value ultimately increased 
participants’ support for a wide range of interventions, and were found to play a 
role in balancing the government’s duty to prevent obesity with the need to 
preserve individual and commercial liberties.  
 
4) Social justice or the equitable treatment of groups and individuals, with particular 
attention to the disadvantaged 
 
 Laws to prevent obesity should maximise equality and fairness in pursuit of 
social justice. While many scholars spoke to social justice with regard to 
interventions that assist society’s most disadvantaged, many participants were 
more in favour of interventions that they felt everyone would benefit from, with 
equality and fairness being prioritised over notions of equity and reducing 
health disparities. Those scholars and participants with a strong sense of social 
justice were critical of interventions they felt encouraged stigma, stereotyping, 
discrimination, and social isolation or division. 
 
Additionally, the key findings of the qualitative analysis reveal a number of possible 
implications of participants’ views for policy development into the future. In reviewing the 
implications of the key findings, it should be restated that as a qualitative sample the 
perceptions of this study’s participants are not generalisable. However, the findings contained 
in this thesis make a valuable contribution to academic and public policy discussions about 
the perceived feasibility and/or legitimacy of possible ‘real world’ laws and policies to 
prevent obesity. The eight key findings below, emerging from the qualitative results 
presented in this thesis, demonstrate participants’ willingness to better understand and to 
advocate for the use of a wide variety of public health laws in ways they believe would best 
generate and sustain public support and promote effective outcomes. While some are 
mentioned above in the context of understanding values and their role in applied theories of 
public health law and ethics, these findings also provide highly relevant participant insights 
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to considering the future successful development of laws and policies to prevent obesity in 
Australia. Participants’ perspectives can be summarised as: 
 
1) The duty to prevent obesity is a shared responsibility; 
 
2) Individualism and individual responsibility should not be completely eclipsed by 
government interventions; 
 
3) The best way for governments to use laws to prevent obesity was by restricting ‘junk 
food’ advertising and by introducing compulsory nutrition and cooking education in 
schools; 
 
4) Public perception and public trust remain closely tied to the legitimacy of (and public 
support for) obesity prevention laws; 
 
5) In attempting to alter business practices, the best way for governments to demonstrate 
leadership and commitment is by using a regulatory framework; 
 
6) Governments and public health advocates should shape and communicate the use of 
law as a tool to prevent obesity in terms of community needs and benefits, rather than 
pointing out the needs of and benefits to individuals; 
 
7) The social determinants of health and the need to reduce health disparities should be 
clearly explained, and thorough community engagement in designing, implementing 
and monitoring government interventions that seek to reduce inequity should be 
evidenced; and 
 
8) There is no one intervention that will prevent obesity. Rather, a comprehensive, multi-
component strategy is required. 
 
  
	
	
29
1.8 Research significance and opportunities for future research 
 
While values form an integral component of theories of public health law and ethics, they are 
less often and less clearly incorporated into public health laws and policies to prevent obesity 
in Australia, and little research has been conducted to study their meaning and influence. In 
seeking to address this knowledge gap and make an original contribution to the field, this 
research asked, “How might the values of public health law, as identified in literature and 
interpreted by scholars and research participants, influence the development of public 
health law theory and the perceived legitimacy of the use of law as a tool to prevent 
obesity?” Literature-based and qualitative empirical research methods were used to identify 
and evaluate the role of values in applying theories of public health law and ethics to the 
question of whether or not (and to what extent) governments should use law as a tool to 
prevent obesity in Australia.   
 
This research is significant, firstly because very few studies have been conducted to 
determine the level of scholarly or public support for laws to prevent obesity in Australia, be 
they values-based or otherwise. Secondly, by including a qualitative component and 
reflecting on the meaning and influence of values using participants’ own words, this 
research promotes a deeper understanding of values and their relevance to solving public 
health problems like obesity. Such research helps to legitimise the study of values, and their 
ongoing role in developing and applying theories of public health law, such as those by 
Gostin and, by extension, Magnusson. This research also helps to promote the continued 
inclusion of these values in the development of specific public health laws and policies that 
seek to prevent obesity in this country.  
 
Additionally, the fact that the sample group was comprised of members of the ‘general 
public’, as opposed to policy-makers or a specific interest group does not detract from the 
significance of the results. For government interventions to prevent obesity and succeed in 
the long-term, they must be accepted as a legitimate endeavour not only by scholars and 
policy-makers, but also by the public, whose trust in the government and whose beliefs about 
the role of the government remain valid, ultimately influencing the perceived legitimacy of 
each government and its actions. Research such as this, which uses interviews to explore the 
values and attitudes of diverse, middle class Australians (in addition to similar research that 
looks to the views of other population groups) helps to create a picture of how the broader 
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population assesses the need for government intervention and, ultimately, how they evaluate 
the legitimacy of laws that aim to prevent obesity. 
 
However, due to the scarcity of prior research identified, as well as the limitations described 
earlier in this chapter, in many ways this research is only a starting point for values-based 
research in the context of public health law and the prevention of obesity. Further qualitative 
and quantitative research is needed in the fields of public health law and public health ethics, 
surrounding the way that values are understood, articulated, and then also applied. This 
research might include: 
 Incorporating a greater consideration of the other three values of public health law, 
which are prevention, collaboration and a population-based approach, which were not 
discussed in detail in this thesis;  
 Applying values-based research or existing values-based frameworks to challenge, 
confirm or contribute to the findings in this thesis on the use of law as a tool to 
prevent obesity; and 
 Applying values-based research or existing values-based frameworks to considering 
the government’s role (and the use of law) in addressing a range of other public 
health concerns. 
 
Future research of this kind, in conjunction with the research presented in this thesis, together 
contributes to developing a rich understanding of the values and other reasons that people 
might use to justify their support for or opposition to the use of law to prevent obesity. In 
addition to developing theories and frameworks of public health law and ethics, a body of 
research such as this can be used to help scholars advocate for a wide variety of laws to 
prevent obesity, in a way that applies core values to maximise each intervention’s 
effectiveness, its levels of public support, and ultimately its sustainability as part of public 
health law and policy in Australia.  
 
1.9 Thesis structure 
 
To help navigate this thesis, each chapter will begin with shaded box that outlines the 
contents of the chapter, as well as linking the reader to the previous and following chapters. 
The thesis is broken up into five parts, as set out in Table 3 below.  
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Table 3 Thesis Structure 
THESIS STRUCTURE 
PART ONE: Overview and Research Design 
Chapter 1 Overview 
Chapter 2 Research Design 
PART TWO: Findings of the Literature Review 
Chapter 3 A Theoretical Framework for Public Health Law 
Chapter 4 The Role of Public Health Ethics in the Theoretical Framework 
Chapter 5 Law as a Tool to Prevent Obesity 
PART THREE: Results of the Empirical Research - The Role and Responsibility of 
Governments to Prevent Obesity 
Chapter 6 The Government’s Duty to Prevent Obesity 
Chapter 7 Obesity Prevention and the Constraint of Individual Liberties 
Chapter 8 Obesity Prevention and the Constraint of Commercial Liberties 
PART FOUR: Results of the Empirical Research - Key Issues for Governments in 
Obesity Prevention 
Chapter 9 Perspectives on Community 
Chapter 10 Social Justice Perspectives 
PART FIVE: Synthesis of Key Findings and Conclusions 
Chapter 11 Key Findings and Opportunities for Future Research 
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Chapter 2: 
Research Design 
 
 
  
In the last chapter… 
 
Chapter 1 Overview 
 
In this chapter… 
 
2.1  Introduction 
2.2  Research questions 
2.3  Research paradigm 
2.4  Research methods: literature review 
2.5  Research methods: qualitative empirical research 
2.6  Synthesis of results with research aims and outcomes 
2.7  Establishing quality in research design 
2.8  Conclusion 
 
In the next chapter… 
 
Chapter 3 A Theoretical Framework for Public Health Law 
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2.1 Introduction 
 
At a time when, “the contours of PHLR [public health law research] as a distinct field are 
only beginning to emerge”, Burris and colleagues have called for public health law scholars, 
“to explore and recognise the value of empirical methods”, including surveys, interviews, 
focus groups and direct observations of policy-makers, regulators and persons targeted by 
public health laws.49 This research project aims to consider whether or not the values relevant 
to theories of public health law could be useful tools in determining the scope of the 
government’s role in obesity prevention. In light of the recommendation above it was 
designed not only to analyse the role of values in theories of public health law and in obesity 
prevention literature, but also to consider the potential significance of these values to the 
attitudes and decisions of scholars and research participants, incorporating the results of a 
small, qualitative study. This chapter will explain in greater detail the literature-based and 
empirical research methods utilised in this research project, as well as how these are aligned 
with the research aims. In doing so, the research questions will first be stated, followed by an 
explanation of the critical-interpretive research paradigm adopted for this project. Then the 
methods of data collection and analysis for both the literature review and semi-structured 
interviews, and the outcomes of these processes, will be described in detail. The method of 
presenting a synthesised analytical account in the body of the thesis (a result of the data 
collection and analysis procedures) will also be described. Finally, a list of steps taken to 
safeguard the quality or validity of the research methods will be provided. 
 
2.2 Research questions 
 
The primary research question for this project was, “How might the values of public health 
law, as identified in literature and interpreted by scholars and research participants, 
influence the development of public health law theory and the perceived legitimacy of the 
use of law as a tool to prevent obesity?” Two sub-questions were developed to help link this 
research question (requiring ‘the studying of attitudes’) to the research aims, the theoretical 
framework and the methodology, including: 
																																																								
49 Scott Burris, et al, 'Making the case for laws that improve health: a framework for public health law research' 
(2010) 88(2) The Milbank Quarterly 169, 179, 198. 
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 What are the goals and values of theories of public health law, and how are they 
significant to scholars’ beliefs about the role of governments (and the law) in 
preventing obesity? 
 How do participants in a qualitative study understand the goals and core values of 
public health law, and how do these influence participants’ attitudes and decisions 
about the role of governments in preventing obesity?  
 
The first sub-question relates to studying attitudes and the role of values present in literature. 
It was addressed by undertaking a critical analysis of the literature on public health law, 
public health ethics and methods of obesity prevention, explored more fully at 2.4 Research 
methods: literature review, below. The results of the literature review are then presented in 
detail in Chapter 3: A Theoretical Framework for Public Health Law, Chapter 4: The Role of 
Public Health Ethics in the Theoretical Framework, and Chapter 5: Law as a Tool to Prevent 
Obesity. The literature presented in these chapters then helps to inform the discussion of 
empirical results in later chapters of the thesis, namely the extent to which the empirical data 
did or did not reflect the understanding and use of values presented in core literature. 
 
The second sub-question relates to studying attitudes and the role of values outside of the 
literature. It was addressed by undertaking a small, qualitative study that utilised semi-
structured interviews. The methods of data collection and analysis relevant to this process is 
presented at 2.5 Research methods: qualitative empirical research, below. The way in which 
this component of the research is able to be tied back into the theoretical framework, to add 
value to the consideration of whether or not the values of public health law could be useful 
tools in determining the scope of the government’s role in obesity prevention, is also 
explored more fully at 2.6 Synthesis of results with research aims and outcomes. The results 
of this process complete the body of this thesis, and can be found in Part Three: Results of 
the Empirical Research - The Role and Responsibility of Governments to Prevent Obesity, 
Part Four: Results of the Empirical Research - Key Issues for Governments in Obesity 
Prevention, and Part Five: Synthesis of Key Findings and Conclusions. 
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2.3 Research paradigm 
 
This project was conducted using a critical-interpretive research paradigm. The goal of 
critical-interpretive research is said to be, “appropriately directed action as well as 
understanding”.50 On its own, an interpretive approach is often qualitative and recognises that 
humans are, “social beings who create meaning and constantly engage in making sense of 
their worlds”.51 The explanation for a phenomenon or state of reality is the one that feels right 
to those participants in the study, lay voices are privileged, and values are considered integral 
to the group’s social life.52 A key component of this project’s quality or validity stems from 
its interpretive validity; whether the truth in the conclusions reflects (and privileges) 
participants’ own knowledge, values and opinions. However, the nature of this research is 
also critical, in that it requires critical evaluation of the perceived and actual roles of 
government in promoting public health and preventing obesity, in order to contribute to the 
development of both the theory and practice of public health law. A critical approach moves 
the project beyond the acceptance of discoveries to uncover ‘hidden’ structural factors, power 
relations or dominant ideologies that influence the social environment and disempower 
individuals.53 Critical research can be qualitative and/or quantitative, and is research that 
leads to action.54 In subscribing to a dual interpretive and critical research paradigm, this 
project recognises that there are, “important social and cultural variables” that impact 
people’s beliefs about the role of governments and the use of law as a tool to prevent obesity, 
and, “that these interconnections cannot be ignored”.55  
 
  
																																																								
50 Stanley A Deetz, ‘Critical interpretive research in organisational communication’ (1982) 46 The Western 
Journal of Speech Communication 131, 139.  
51 Ellie Fossey, et al, ‘Understanding and evaluating qualitative research’ (2002) 36 Australian and New 
Zealand Journal of Psychiatry 717, 719. 
52 Ibid. 
53 Ibid 719-20. 
54 Bob Matthews and Liz Ross, Research Methods: a practical guide for the social sciences (Pearson Education 
Limited, 2010) 29-30. 
55 Warren Maroun, ‘Interpretive and critical research: methodological blasphemy!’ (2011) 6(1) African Journal 
of Business Management 1, 2. 
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2.4 Research methods: literature review 
 
2.4.1 Literature review aims  
 
The literature review was designed to specifically address the first research sub-question for 
this project: ‘what are the goals and values of theories of public health law, and how are they 
significant to scholars’ beliefs about the role of governments (and the law) in preventing 
obesity?’ To achieve this, the literature review aimed to: 
 Collect information on the contextual background of public health law and practice 
in Australia; 
 Identify key theories of public health law and ethics and critically evaluate the role 
of values in these; 
 Identify and analyse a range of government interventions proposed or evaluated by 
public health law scholars to improve public nutrition and prevent obesity; and  
 Evaluate the values-based factors that are theorised, or that are shown by empirical 
research, to influence public support for these interventions.  
This section will later detail specific searches and their outcomes with reference to these 
aims. However, it is firstly important to note the procedures for the collection, evaluation and 
storage of data. 
 
2.4.2 Data collection and procedures for evaluation and storage 
 
This section broadly details the methods of searching and strategies for data collection and 
storage. With regard to the methods of searching, a number of varied texts were consulted in 
order to meet the aims of the literature review and to critically analyse the information 
gathered. These included electronic and hard copies of journal articles, books, newspaper 
articles and reviews. However, the primary means of conducting the literature review was 
through online databases, which were used to conduct both the initial research and to 
establish ongoing research alerts. It was from the use of electronic databases that useful hard 
copies were also discovered. These databases included Proquest Health and Medical 
Complete and Ebscohost, which encompassed Academic Search Elite, Business Search Elite, 
Medline, Cumulative Index for Nursing and Allied Health Literature, and the Australia New 
Zealand Reference Centre. It was determined that these databases would provide results of 
significant scope, bearing in mind that the government’s role in obesity prevention can be 
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written about in a variety of contexts, including in the subject areas of medicine, law, 
economics, public policy and media. 
 
To keep track of searches and the usefulness of texts, part of the search design for the 
literature review involved an informal ranking procedure. Articles were read and evaluated 
for relevancy and usefulness, with the aims of the literature review and the wider aims of the 
research project in mind. Articles were then ranked and stored in the following manner: 
 A: Sources ranked A were those of primary relevance and formed the basis of the 
literature review contained in this thesis. These articles were often by key authors in 
the field, included a high level of critical analysis, and empirical work was often 
either Australian-based or the work drew significant, well-reported conclusions. 
They were printed and stored in hard copy to assist with reading and evaluation.  
 B: Sources ranked as B were deemed relevant but not absolutely necessary, 
generally because they provided background information, or the reporting of 
empirical results was not accompanied by in-depth analysis. Some of these sources 
were used in the literature review to provide background and context, and were also 
printed and stored in hard copy to assist with reading and evaluation. 
 C: Sources ranked as C were not included in the literature review and were generally 
deemed to be irrelevant upon closer reading. They were not printed or stored. 
 
To keep a record of all search results and this informal ranking of usefulness, a ‘bibliographic 
spreadsheet’ was set up using Microsoft Excel (see Table 4). Sources ranked A or B, sources 
ranked as C and sources specifically related to research methodology were listed on separate 
worksheets in this file. The spreadsheet allowed citations to be found using keyword 
searches, groups of citations were able to be colour-coded and moved around (for example, 
citations organised by their location or relevance to a topic, and then by ranking A or B), and 
notes on the articles and the location of hard-copy articles could be quickly discovered. These 
measures allowed large volumes of data to be managed over a long period of time. They 
assisted with the ongoing literature review process by minimising duplication and identifying 
those documents that had already been read and marked as relevant or discarded.  
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Table 4 Example of Bibliographic Spreadsheet Headings 
Citation	 Rating	 Location	 Keywords	 Notes Identified	in	
Confirmation	
Report?	
Location	in	
Confirmation	
Report	
Identified	
in	Thesis?	
Location	in	
Thesis	
	 A/B	 Folder/s	 	 Y/N Page/section	
reference	
Y/N	 Page/section	
reference	
 
 
2.4.3 Search design and outcomes 
 
As stated above, this section will use the four aims of the literature review identified above to 
detail specific searches and their outcomes. 
 
Aim 1: Collect information on the contextual background of public health law and practice in 
Australia 
 
In collecting information on the contextual background of public health law in Australia, 
specific resources were sourced including leading texts on public health law and practice in 
Australia. Information was also gleaned from several of the articles discovered as a result of 
search processes described below. While this first aim of the literature review was focused on 
the development of public health law in Australia, texts on the development of public health 
law in the United Kingdom and United States were also consulted. Texts from the United 
Kingdom were sought due to the historical alignment of the legal and health systems of the 
United Kingdom and Australia, and texts from the United States were sought to provide 
context to the developing theoretical body of work on public health law, much of which is 
described in Chapter 3: A Theoretical Framework for Public Health Law. These texts 
therefore allowed the development of public health law in Australia to be situated within a 
global frame of development, and helped to critically analyse the data collected as a result of 
the wider literature review. 
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Aim 2: Identify key theories of public health law and ethics and critically evaluate the role of 
values in these 
 
In next identifying the key theories of public health law and public health ethics, the primary 
texts on public health law and public health ethics were initially consulted. One of the more 
significant texts was Lawrence Gostin’s Public Health Law: Power, Duty, Restraint.56 This 
was the initial source used to identify the foundational values of Gostin’s theory of public 
health law. A Google Scholar search early in 2012 revealed the book was heavily cited, 
recording 692 citations across both editions of the text. This search was used to assist in 
tracking the impact of Gostin’s work and the development of his theory of public health law. 
The strategy for then searching within electronic databases was to begin broadly and then to 
narrow, progressively identifying key authors and articles, keeping in mind both the work of 
Gostin and the particular aims of the research project. Initial searches included: 
 In Proquest Health and Medical Complete: “public health law” and (theory or 
theories); 
 In Proquest Health and Medical Complete and Ebscohost: (“public health n10 
theory) AND (“public health” n10 ethics); 
 In Proquest Health and Medical Complete and Ebscohost: “public health ethics”; 
 In Ebscohost: (theory n10 “public health) AND (“public health” n10 law);  
 In Ebscohost: “theory of public health law” OR “theories of public health law”; and 
 Using APA Fullext: “public health” AND law. 
The results of these searches were limited to publications from 1970 onwards (to also enable 
identification of any relevant contextual background information that spoke to the first aim of 
this literature review, discussed above) and to include only peer reviewed publications.  
 
Approximately 2500 results were returned across the first eighteen months of research, many 
of which were duplicates across the searches and across databases, and from these 
approximately 200-300 proved relevant to the development of theory (values-based or 
otherwise) and were considered for inclusion in the literature review. However, actual 
inclusion in the theoretical components of the literature review (presented in this thesis at 
Chapter 3: A Theoretical Framework for Public Health Law and Chapter 4: The Role of 
Public Health Ethics in the Theoretical Framework) narrowed these to only the most relevant 
																																																								
56 Gostin, Public health law: power, duty, restraint, above n23. 
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in terms of the critical evaluation of the role of values to the development of theory. This then 
informed the discussion and the presentation of results in later chapters of the thesis, also 
incorporating comments from participants in the qualitative study.  
 
The searches were then also redesigned to include references to obesity, in order to discover 
what had been written on theories of public health law and ethics in the context of preventing 
obesity, as opposed to the prevention of infectious disease, biosecurity, and other matters for 
public health generally. These searches included: 
 In Proquest Health and Medical Complete: “public health law” AND (obes* OR 
overweight); 
 In Ebscohost: theory n10 “public health” AND law AND (obes* OR diet OR 
nutrition); 
 In Ebscohost: theory n10 “public health” AND law AND chronic; and 
 In Ebscohost: theory n10 “public health” AND ethics AND chronic. 
These results were limited to 1989 onwards and peer reviewed publications, and were 
successful in identifying an additional 200-250 relevant results. However, these searches 
confirmed that those articles most relevant to the development of theory had already been 
located, and the additional sources found served more to contextualise the theory.  
 
Aim 3: Identify and analyse a range of government interventions proposed or evaluated by 
public health law scholars to improve public nutrition and prevent obesity 
 
The third aim of the literature review was to identify those government interventions 
proposed or evaluated by public health law scholars to improve public nutrition and prevent 
obesity. The results of this portion of the review are discussed in detail in Chapter 5: Law as 
a Tool to Prevent Obesity, and help to establish and justify the contextual setting for this 
research. They also informed the design of the qualitative empirical component. At this stage 
of the literature review design it was important to remember that this project was concerned 
only with the prevention of obesity as it related to diet and nutritional health. While diet and 
exercise are both widely recognised as contributing factors to the incidence and prevention of 
obesity, the latter is more often considered a focus of government policy, rather than 
something that is addressed by public health laws or regulations. While more general 
searches on obesity prevention and the role of government to better public health were 
required (some of which are described above to address the second aim of this review), it was 
	
	
41
foreseen that these searches would return numerous texts that spoke exclusively to physical 
activity, tobacco, alcohol abuse and other drugs. Many of these results were excluded, and 
these are among the methodological limitations of the theoretical framework described in 
Chapter 1: Overview.   
 
However, to properly identify and critically evaluate government interventions to improve 
public nutrition and prevent obesity required both general and more specific searches. The 
specific searches were designed to return texts on a range of interventions that had been 
identified by Gostin and others in core theoretical texts and in literature collected as part of 
the earlier stages of this review. These specific areas were food labelling, marketing and 
advertising, taxation, zoning and government regulation generally. The challenge for this 
aspect of the literature review was to quickly determine those articles and empirical studies 
on each topic, from a broad range of results, which would add relevance and context to the 
literature review. A useful text to be ranked A or B would do this either by way of explaining 
potential government intervention, exploring its practicality, assessing its effectiveness or 
assessing the ethical considerations of government intervention in the field. 
 
After testing a large number of keywords and keyword combinations for usefulness within 
the searches, the following research alerts were set up. Some of these specifically excluded 
physical education due to the large number of irrelevant responses that were returned in 
testing. The searches included: 
 In Proquest Health and Medical Complete: zoning AND government AND (obes* 
OR overweight) NOT “physical education”; 
 In Proquest Health and Medical Complete: food AND Australia AND (advertising 
OR marketing) AND (obes* OR overweight) AND (ban OR restric* OR prohibi* 
OR legisl* OR regulat*); 
 In Proquest Health and Medical Complete: government AND (“social marketing” 
OR “education campaign”) AND (obes* OR overweight) NOT “physical 
education”; 
 In Ebscohost: labelling AND Australia AND (legislat* OR regulat*) AND (front OR 
back OR “traffic light”) AND (food OR diet) 
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As expected, large numbers of results were consistently generated with regard to some of 
these searches. The identification of key authors and journals proved useful in narrowing 
down search results, particularly for searches related to food labelling and food advertising, 
which are broad and widely studied fields of research in and of themselves. Also useful at 
this stage of searching was to limit the results to 1980 onwards, to only include peer-
reviewed articles, and to limit searches to geographic relevance by adding: AND Australia. 
There were far fewer outright indications of the significance of values to scholars amongst 
this literature, compared to the more theoretical and ethical literature that was previously 
identified. However, the significance of some values to scholars’ arguments, such as the 
government’s duty to protect and support vulnerable groups, and the value of sustaining 
functioning and supportive communities, could be inferred upon critical analysis of the texts. 
 
Aim 4: Evaluate the values-based factors that are theorised, or that are shown by empirical 
research, to influence public support for these interventions  
 
The final aim of the literature review was to identify any prior values-based research that 
spoke to political and/or public support for law as a tool to prevent obesity. This research, 
also discussed in Chapter 5: Law as a Tool to Prevent Obesity, helped to inform the design of 
the qualitative empirical component of this research by establishing what sort of empirical 
research (values-based or otherwise) had been conducted to date, in the context of support for 
laws to prevent obesity. The search process included searching for empirical or theoretical 
work that focused on public awareness of and support for government measures to prevent 
obesity. Attention to newspaper articles was also relevant to gauging what interventions were 
more on the ‘public radar’ when compared to others, and exploring ideas about why this 
might be. A number of texts had also been found in earlier searches where empirical work 
had been conducted to study public awareness of and support for initiatives such as 
restricting food advertising during children’s programming, restricting food business’ 
sponsorship of sports teams, taxing junk food and implementing front-of-pack labelling.  
 
Throughout the searching and review process it became clear very few existing empirical 
studies were qualitative and values-based, and so further efforts were made to discover the 
full extent (or lack of) any previous research and the significance of values-based research to 
the field. A search in Ebscohost for: qualitative AND law AND obesity returned only seven 
results, while another Ebscohost search for: obesity AND government AND regulation AND 
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(awareness OR attitudes) in peer-reviewed journals yielded just 28 results. This was a 
significant indicator of a gap in research in the field, particularly as a number of papers had 
been previously identified calling for further qualitative, values-based research surrounding 
people’s understanding of and attitudes toward laws to prevent obesity. 
 
2.5 Research methods: qualitative empirical research 
 
2.5.1 Basic interpretive qualitative research 
 
The qualitative empirical component of this research project was designed to answer the 
second research sub-question, ‘how do participants in a qualitative study understand the goals 
and core values of public health law, and how do these influence participants’ attitudes and 
decisions about the role of governments in preventing obesity?’ This section of the chapter 
describes the stages of this qualitative process, including selecting a qualitative research 
method and obtaining ethical clearance, designing and piloting interviews, sampling and 
recruitment strategies, undertaking data collection, and the method of transcript analysis.  
 
Generally, qualitative empirical research is driven by a focus on explaining people’s 
experiences, behaviours and societies through their own meaning and without the assistance 
of statistics.57 There is no correct method for conducting qualitative research, and with the 
diversity of research paradigms evident within the qualitative field, the method itself is often 
a product of the chosen paradigm and the broader context of the research question.58 For the 
qualitative empirical component of this research project the method sometimes referred to as 
Basic Interpretive Qualitative Research (BIQR) was used.  
 
BIQR is one of eight kinds of qualitative inquiry proposed by Merriam in 2002.59 It is a 
suitable method when the research questions and aims call for qualitative inquiry but 
themselves are not well served by some of the more established qualitative methods like 
ethnography, phenomenology and grounded theory. These are used more often in the social 
sciences to describe or illustrate a particular context or set of experiences, while BIQR can 
																																																								
57 Fossey, et al, ‘Understanding and evaluating qualitative research’, above n44, 717; Catherine Marshall and 
Gretchen B Rossman, Designing Qualitative Research (SAGE Publications Ltd, 5th ed, 2011) 2. 
58 Jerry W Willis, Foundations of Qualitative Research: Interpretive and Critical Approaches (Sage 
Publications Ltd, 2007). 
59 Sharon B Merriam, Qualitative Research in Practice: examples for discussion and analysis (Jossey-Bass, 
2002). 
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take many forms and includes thematic or value-based analyses that seek to do more. In 
BIQR the research design and method of data collection is based on existing concepts, 
theories and methods in the field of study, and the method and outcomes of data analysis are 
affected by the researcher’s own understanding.60  Notable examples of BIQR related to 
health and healthcare have featured semi-structured interviews and analyses that have sought 
not only to understand the views and experiences of participants, but to also draw some 
comment as to how existing structures operate and might be changed in light of the results; 
they have been both interpretive and critical in nature.61 In light of these similar goals and the 
success of BIQR as a method for critical-interpretive inquiry in the past, BIQR was the most 
suitable qualitative ‘umbrella’ method under which this component of the research project 
could be designed and conducted. 
 
2.5.2 Ethical clearance 
 
This research involved human participation and required clearance from the Queensland 
University of Technology’s (QUT) Research Ethics Unit. The project was deemed to be low 
risk, and did not fall under any of the chapters of the National Statement on Ethical Conduct 
for Human Research (the National Statement), as designated by section 5.1.6(b) of the 
National Statement.62 It was also not invasive or related to sensitive phenomena. No physical, 
social or legal harms to either participants or the researcher were foreseen, beyond the mild 
discomfort or anxiety commonly associated with interview situations. As a low risk project, 
approval was subject to QUT’s Faculty of Law Low Risk Ethics Application Review 
processes, and was granted on 24 May 2013, with approval number 1300000311 issued by 
QUT’s Research Ethics Unit.  
 
  
																																																								
60 Ibid, 37-9. 
61 Ellie Fossey, et al, ‘Creating a positive experience of research for people with psychiatric disabilities by 
sharing feedback’ (2002) 25(4) Psychiatric Rehabilitation Journal 369; Nurazean Maarop and Khin Than Win, 
‘Understanding the need of health providers for teleconsultation and technological attributes in relation to the 
acceptance of teleconsultation in Malaysia: a mixed methods study’ (2012) 36(5) Journal of Medical Systems 
2881. 
62 National Health and Medical Research Council, National Statement on Ethical Conduct for Human Research 
(2007, updated March 2014) < 
http://www.nhmrc.gov.au/_files_nhmrc/publications/attachments/e72_national_statement_march_2014_140331
.pdf>. 
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2.5.3 Semi-structured interview protocols 
 
The semi-structured interview was chosen as the method of empirical data collection to allow 
both the researcher and participants the freedom to explore ideas and opinions as they arose 
in a private, respectful setting. Questions were designed to elicit participants’ values and 
beliefs about the role and effectiveness of governments in promoting public health and 
preventing obesity, in the context of their own health and the health of their communities. 
The interview design was broken into six stages, with the total interview not lasting more 
than one hour. These six stages are detailed below and included a greeting, general opening 
questions, a participant exercise, discussions exploring the results of the exercise, and a 
concluding process. The sixth stage of the interview design relates to the responsible and 
secure storage of participant data that resulted from the interview.  
 
Stage 1: Greeting and consent 
 
At the beginning of the interview, participants were welcomed and introductions were made. 
Interviews were conducted in university meeting rooms, participants’ homes, and coffee 
shops near to participants’ homes or offices. The interview process was briefly explained to 
put participants at ease, any questions were answered, and consent forms were explained by 
the researcher and signed by participants. Participants were also asked to fill out a brief 
demographic survey (see Figure 2) to help with satisfying the sampling strategies also 
described below at section 2.5.5 Sampling and recruitment strategy.  
 
Stage 2: General questions 
 
The aim of these opening questions was to get the participant thinking broadly about some of 
the key issues, including what they felt has led to the increasing rates of obesity, whether they 
felt obesity was an individual or community concern, what elements they believed were 
necessary for communities to be healthy, and how they felt about laws that could be 
perceived as limiting individual choice. Please refer to Part A of the Researcher’s Interview 
Guide at Figure 3 for a list of the guide questions for this section of the interview. 
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Figure 2 Demographic Survey	
 
Stage 3: Participant exercise 
 
The participant exercise as described in Part B of Figure 3, is depicted in full in Figure 4. 
The exercise asked people to rank their support for eleven opportunities for governments to 
be involved in obesity prevention, including: 
1. Making junk food more expensive (with ‘junk food’ being defined for 
participants as foods high in added fats, salt and sugars); 
2. Limiting junk food advertising; 
3. Providing discounts for low-income earners to attend cooking and nutrition 
classes; 
Thank you for participating in this research project! 
 
I’m attempting to interview a diverse range of individuals for this project. To assist me in this, please take a 
moment to provide some basic information about yourself.  
 
Gender: 
a. Male    b. Female 
 
Age: 
a. 18-29 years of age  e. 60-69 years of age 
b. 30-39 years of age  f. 70-79 years of age 
c. 40-49 years of age  g. 80 and over years of age 
d. 50-59 years of age 
 
Postcode: __________ 
 
Yearly Income: 
a. 0 - $18,200   d. $80,001 - $180,000 
b. $18,201 - $37,000   e. $180,000 and over 
c. $37,001 - $80,000 
 
Highest level of education: 
a. Completed Year 12  d. Post-Graduate Degree 
b. Trade Qualification  e. Other 
c. Bachelors Degree 
 
Occupation (optional): _________________________________ 
 
Do you identify with a specific culture or ethnicity? (optional): __________________ 
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4. Requiring warning labels on junk food (clarified for participants during 
interviews as meaning front-of-pack labels that may be colour-coded to warn of 
foods high in fat, salt and sugar); 
5. Government advertising about the dangers of obesity; 
6. Local planning tribunals to consider the impact of community health and nutrition 
when approving business (food-based) developments;  
7. Compulsory cooking and nutrition classes in schools; 
8. Subsidised gastric band and weight loss surgery; 
9. Food businesses to limit added salt and sugar in food; 
10. Part of government benefits and pensions are vouchers to spend on fresh fruit and 
vegetables; and 
11. People in a healthy weight range should get a discount on health insurance 
premiums. 
 
This list was based on suggestions revealed by the literature review, from public health law 
scholars and practitioners, as well as the media. It is important to note that some interventions 
on the list, for example that people in a healthy weight range should get a discount on health 
insurance premiums, or that governments should subsidise gastric band and weight loss 
surgery, were less commonly suggested in the literature and did not directly relate to 
improving the public’s dietary health or altering environments to affect the affordability, 
availability or accessibility of food. However, they were included because of their potential to 
polarise the sample and to encourage discussion about some more controversial core values 
of public health law, such as the constraint of individual and commercial liberties, and the 
individual’s versus the government’s responsibility to promote health and prevent obesity.  
 
Participants were also asked to rank their support for all the options twice, firstly in terms of 
whether they felt that the interventions would benefit their own health, and secondly whether 
the intervention would benefit the health of their community. This encouraged further 
discussions about values relating to governments and the individual, community and social 
justice, which were also identified as part of the literature review as significant values in 
leading theories of public health law and public health ethics. In these ways, the list above 
and the exercise as a whole was designed not only to draw comment on specific laws to 
prevent obesity, but to elicit discussions of the values of public health law and ethics in this 
context. This design spoke directly to the second research sub-question, and would contribute 
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to answering the primary research question, “How might the values of public health law, as 
identified in literature and interpreted by scholars and research participants, influence the 
development of public health law theory and the perceived legitimacy of the use of law as a 
tool to prevent obesity?” 
 
At this stage of the interview, the participant was given unlimited time to read and complete 
the participant exercise. They were allowed to ask questions for clarification or speak to 
examples of each intervention in this time. Some participants had difficulties either with 
interpreting the exercise, following instructions, or in ranking numerous interventions. These 
participants were allowed to use the same number multiple times against the interventions, or 
to use ticks and crosses instead of numbers. The incidence of this can be seen in Appendix 2.  
However, because of the qualitative nature of this study, a failure to rank each intervention 
separately or numerically did not affect the outcomes of the interview or the analysis. The 
main purpose of the ranking exercise was to get each participant thinking about a wide 
variety of possible government interventions, on which further discussions could be based. In 
many cases where the table was not filled out as instructed, more time was then spent on 
Stage 4 of the interview process (described below), which involved asking participants about 
their opinions. This ensured that rich information was collected from all participants 
regardless of how they filled in the ranking exercise, in order to get to the heart of their 
attitudes towards various interventions and to determine the values at play. 
 
Stage 4: Exploring the participant exercise 
 
These final questions were guided by those in Part C of Figure 3. They explored the reasons 
why participants supported or did not support various opportunities for governments to be 
involved in obesity prevention, and what opportunities they felt should be priorities for 
governments. These questions aimed to tease out participants’ perceptions or beliefs about 
the responsibilities of government, industry, community and the individual to prevent 
obesity. In referring to this project’s second research sub-question, these questions were also 
vital to determining whether the values of public health law were significant to participants’ 
attitudes towards and decisions about the role of governments in preventing obesity.  
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Stage 5: Thanks and post-interview process 
 
At the conclusion of the interview each participant was offered the chance to ask any further 
questions, the tape recorder was switched off, participants were thanked for their time and the 
transcript checking process was explained. Participants were sent a thank you email within 
the week, with the transcript attached for checking. A two-week deadline was set to provide 
the researcher with some certainty as to when transcripts were considered complete. This 
post-interview contact also provided participants with the chance to ask any questions or add 
any further relevant comments that came to mind at a later date, though none were received. 
 
Stage 6: Data storage and security 
 
All interviews were digitally recorded, and the recordings and transcripts were stored on 
password-protected devices. To ensure these records were further protected on the devices, 
the name of each electronic file was de-identified. A separate list in a separate folder then 
linked these file names to sensitive participant information, including each participant’s name 
and contact details. Any hard-copy interview records (including Figure 2, Figure 3 and 
Figure 4, as presented in this chapter) were also labelled using the same de-identified file 
names assigned to each participant, and were kept in a secure storage area.  
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Figure 3 Researcher’s Interview Guide 
	 	INTERVIEW PROTOCOL 
 
Greeting: A general explanation of the study and its aims, and how long the interview will take, 
that it will be recorded etc – consent granted to continue (form signed by participants). Make sure 
participant is comfortable to begin.  
 
Part A: General questions to guide discussion about obesity prevention and the role of individuals, 
governments and communities, such as: 
 Why do you think the rates of obesity, diabetes and heart disease are rising around the 
world? What/who has caused this to happen? 
 Is obesity a personal or community problem?  
 What does community mean to you?  
 What makes a community healthy? 
 Should we all try to prevent obesity in our community? Why/why not? How might we do 
this? 
 How do you feel about governments making laws or regulations to control or limit 
individual behaviours that affect health? [Not just eating but overall] 
 Should governments try to prevent obesity?  
 
Part B: Ranking exercises 
 
Participants will be provided with a list of the interventions they will be ranking prior to the 
interview (a summary on the participant information sheet) and the interviewer will explain how 
to fill it out on the day. The recorder will be kept on for the duration of this exercise. See over-
page for the participant exercise. 
 
Part C: Evaluation of ranking exercises 
 
Interviewer will then ask the following questions based on the ranking exercise: 
 Why options are supported/not supported or why there are differences between the 
ranking for the same option across the two columns.  
o Tease out reasoning, perceived costs and benefits and roles and responsibilities of 
government, industry, community and the individual 
 When people are considering the possible ways to prevent obesity, which of these 
columns do you think is the most important? Why? 
 If you would pick one option to be implemented asap, and one which never should be 
implemented, which would you pick and why? 
 Are there any other changes that could be made to the food environment, or within 
communities and societies, that we haven’t spoken about but that you think could help to 
reduce the rates of obesity? 
 
Part D: Any other comments? Questions? Explain the transcript checking process. Participants fill 
out demographic survey (see over-page). Thanks!  
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Figure 4 Participant Ranking Exercise 
	 	PARTICIPANT EXERCISE 
 
What options to prevent obesity do you support for yourself and your community?  
Please work down the columns to rank each option from 1 to 11.  
 
1 is the option you support the MOST, while 11 is the option you support the LEAST. 
 
“Junk food” refers to processed foods high in saturated fat, salt and/or sugar. 
 
Possible ways to improve nutrition “I would support this to benefit my 
own health”. 
 
 
Which of these options is most 
important to you in maintaining a 
varied nutritious diet, limiting the 
saturated fats, and added salt and 
sugars that you eat? 
“I would support this to benefit 
the health of my community”. 
 
 
Which of these options should be 
the most important in allowing 
your community to eat a varied 
and nutritious diet, and limiting 
the saturated fats, and added salt 
and sugar eaten? 
Make junk food more expensive   
Limiting junk food advertising   
Discounts for low-income earners to 
attend cooking and nutrition classes 
  
Warning labels on junk food   
Government advertising about the 
dangers of obesity 
  
Local planning tribunals must consider 
the impact on community health and 
nutrition when approving business 
developments 
  
Compulsory nutrition and cooking 
classes in schools 
  
Subsidised gastric band and weight loss 
surgery 
  
Food businesses to limit added salt and 
sugar in food 
  
Part of government benefits and pensions 
are vouchers to spend on fresh fruit and 
vegetables 
  
People in a healthy weight range should 
get a discount on health insurance 
premiums 
  
Thank you for your help in completing this exercise! 
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2.5.4 Pilot interviews 
 
Conducting pilot interviews was a key step in the sampling strategy prior to the recruitment 
and collection of empirical data. Piloting can be used to test ideas and methods, and to 
explore the research implications of these.63 It is particularly useful in qualitative research 
when used to, “generate an understanding of the concepts and theories held by the people you 
are studying”.64 Pilot interviews were used in this research to: 
 Trial and refine interview questions to meet the needs of the research questions; 
 Trial interview length; 
 Get a clearer idea of the knowledge participants possess in relation to the topic; 
 Establish whether any further information was required by participants in order for 
them to answer the questions; and 
 Refine the researcher’s interview skills. 
A convenience sampling approach was used and two pilot interviews were conducted with 
individuals of different backgrounds, to also assess any preliminary similarities or differences 
in the opinions and issues raised by participants of a varied sample (Table 5). The pilot 
interviews had positive outcomes in confirming the potential of the study. Some changes 
were made to the initial structuring of questions but no major concerns were identified. 
Interviews ran inside of an hour in length and both participants were interested in and 
engaged with the topic as discussions progressed. 
 
Table 5 Pilot Interviews 
Code	 Gender	 Age	 Postcode	 Income	 Education	 Occupation	
PILOT1	 M	 60‐69	 4160	
80,001‐
180,000	 Bachelors	 Engineer	
PILOT2	 F	 18‐29	 4164	 0‐18,200	 Bachelors	 Small	Business	Owner	
	
	 	
																																																								
63 Maxwell, Joseph A, ‘Designing a Qualitative Study’ in Leonard Bickman and Debra Rog (eds) The sage 
handbook of applied social research methods (Sage Publications Ltd, 2nd ed, 2009) 214, 227. 
64 Ibid.  
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2.5.5 Purposeful sampling and recruitment strategy 
 
A purposeful sampling strategy was utilised as part of this research, the aim being to collect 
information-rich cases that could make significant contributions to identifying the values 
relevant to people’s perceptions of the role of government and the use of law as a tool to 
prevent obesity. The qualitative data collected in this project are not generalisable, and not 
statistically representative of the larger population. However, this is not the intention of 
qualitative research and has no impact on its validity or outcomes. As a proponent of 
purposeful sampling, Patton describes fifteen different strategies, and of those, the strategies 
most relevant to this sampling strategy and its outcomes are: 
 Maximum variation sampling; 
 Snowball or chain sampling; and  
 Theory-based (criterion) sampling.65 
There is nothing that precludes the use of more than one complementary method of sampling 
within qualitative research and all three of the above were utilised in this research. Below, the 
use of each sampling method will be explained, followed by a summary of the composition 
of the final sample. 
 
2.5.5.1 Maximum variation sampling 
 
Firstly, maximum variation sampling was utilised because, as this research has not been 
undertaken before, one aim specific to the qualitative empirical research was to identify any 
trends, subject areas or particular views worthy of further study. Maximum variation 
sampling produces two core outcomes, described by Patton as, “high-quality, detailed 
descriptions of each case, which are useful for documenting uniqueness, and…important 
shared patterns that cut across cases and derive their significance from having emerged out of 
heterogeneity”.66 The first step in selecting a maximum variation sample is to identify the 
diverse criteria to be used for constructing the sample.67 In this research, several demographic 
characteristics were used to help frame the variation of the sample: gender, age, postcode, 
education, income, occupation and ethnicity. Attempts were made to get relatively equal 
																																																								
65 M Patton, Qualitative evaluation and research methods (Sage Publications Ltd, 1990) 169. 
66 Ibid, 172. 
67 Ibid. 
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numbers of participants below and over forty years of age engaged with various stages of life, 
including young professionals, men and women raising children of varying ages, and retirees.  
 
Recruitment was initially focused on service and community organisations in the Brisbane, 
Redlands, Logan and Ipswich City Council areas, including Rotary, Rotaract, Jamie Oliver’s 
Ministry of Food, Spiral Community Hub and Toastmasters Clubs. Any person over the age 
of 18 who could provide voluntary informed consent was considered eligible to participate. 
This method of issuing invitations to wider groups yielded limited results, but an ongoing 
consideration of the sampling method itself provided a framework for initial and continued 
recruitment. While not all qualitative research requires a demographically varied sample, in 
those studies where a key goal is to research a population at large or make some comment on 
a potentially diverse range of opinions, then utilising the maximum variation sampling 
method to some degree adds value to the identification of any cross-cutting themes and 
shared or isolated participant values, which themselves may signal key areas for future study.  
 
2.5.5.2 Chain or snowball sampling 
 
Throughout the middle and later stages of recruitment, word of mouth became a method of 
recruitment. People who did not wish to or were not able to participate themselves, as well as 
people who had participated, provided the names of others they felt might be interested and 
able to volunteer their time. Of those, some then agreed to participate. This is an example of 
chain or snowball sampling. Patton describes this process as beginning with a question 
directed towards well-connected people such as, ‘who knows a lot about X? Who should I 
talk to?’68 Yet it should be noted that this question can also be related to criterion or theory-
based sampling, discussed below, and twice when this question was asked of participants, the 
person suggested then also agreed to participate. This question of Patton’s is more specific 
than the broader, ‘I think X might like to participate’, sometimes offered by participants. 
Chain or snowball sampling in the broader sense carries the risk of collecting a relatively 
homogenous sample that is more credible in specific case studies rather than in studies 
seeking variation. As such, only a minority of participants in this study was recruited in this 
way, and the use of chain or snowball sampling arguably carries more risk when it is solely 
																																																								
68 Ibid, 176. 
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relied upon in seeking a varied sample, rather than when it is only one element of a sampling 
strategy that seeks not only variation, but also high-quality, information-rich responses. 
 
2.5.5.3 Theory-based (criterion) sampling 
 
The third aspect of sampling that became important towards the later stages of recruitment 
was theory-based sampling. This can be considered a form of criterion sampling, which 
involves searching for participants who meet certain criteria, such as occupation, involvement 
in a cultural activity or exposure to a disease. Patton describes theory-based sampling as 
when, “the researcher samples incidents, slices of life, time periods, or people on the basis of 
their potential manifestation or representation of important theoretical constructs”.69 Patton 
also states that, “the point of criterion sampling is to be sure to understand cases that are 
likely to be information-rich because they may reveal major system weaknesses that become 
targets of opportunity for program or system improvement”.70  
 
Over the period of data collection this became a goal of the sampling strategy equal to the 
search for shared values across a maximally varied sample. At the beginning of data 
collection one question driving the researcher was, ‘what do a lot of different people think 
about the government changing X and why do they think that?’ However, as the research 
progressed, another equally, if not more important question became clear: ‘if the government 
has the power to change X, and people within the sample are suggesting that it be done or not 
done, then what can those people who are highly knowledgeable on X contribute? What 
values do they consider important to the decision-making process?’ By obtaining rich 
information from people recruited as a result of posing this question, the overall sample 
presents a more useful, balanced perspective on the values of public health law, in the context 
of considering the government’s role in preventing obesity both generally, and with reference 
to the specific interventions listed in the participant ranking exercise.  
 
One example of how this theory-based sampling process evolved is that after the two pilot 
interviews and four formal interviews, it became clear that participants consistently believed 
that ‘compulsory cooking and nutrition classes in schools’ was significant. Government 
intervention in schools to promote cooking and nutrition education was passionately spoken 
																																																								
69 Ibid, 177. 
70 Ibid, 176-7. 
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of, and was ranked the most beneficial and the government’s first priority by both pilot 
participants and three formal participants. However, at that stage no one in the field of 
education had been recruited, and it was thought that the analysis of values across the sample 
and discussion of the sample’s results would be enhanced by also considering the way that 
teachers and other education professionals spoke to their support for or against government 
intervention, in a field in which they were highly knowledgeable and personally involved. As 
such, ten known teachers were invited to participate, and two teachers and one retired teacher 
did take part. Also recruited was a health and fitness coach outside of the school education 
system, who had nevertheless taught cooking and nutrition-based classes in the community. 
These participants ultimately provided a depth to the commentary surrounding compulsory 
cooking and nutrition classes in schools that added to the values-based analysis and 
discussion contained in this thesis. Their participation also helped to balance the continued 
positivity towards and prioritisation of this intervention by those outside of the education 
system, by speaking to the practicalities and potential challenges.  
 
2.5.6 Composition of the final sample 
 
Interviews concluded when theoretical saturation was reached; the point at which minimal or 
no new or rich information was added with each new interview. In this research, theoretical 
saturation was deemed to occur at around the 22nd interview, and the final sample was made 
up of 26 semi-structured interviews. A complete de-identified list of the sample can be found 
in Appendix 1. In assessing the demographics, participants were approximately one-third 
male and two-thirds female, they were mostly middle-income earners in a range of 
professional occupations, and they were mostly trade or university-educated. It was difficult 
to recruit low-income men and women without tertiary education, as many of those 
approached did not respond to the offer or did not wish to participate. Other gaps in the 
sample, which can be seen in summary on the participant information matrix at Table 6, 
include high-income, non-university educated women and low-income, university educated 
men and women, who were also difficult to identify within the community. Also, many 
participants chose not to list their cultural heritage or ethnicity on the demographic form 
provided, but at least five claimed a connection to countries outside of Australia, including to 
England, New Zealand, South Africa, Scotland and Sri Lanka.  
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This final sample does reflect the tertiary-educated, middle class majority of Brisbane and 
Redland cities, and this is not reflective of the less-educated, lower-income population in 
Australia that bears the direct health and financial burdens of obesity. However, qualitative 
research is not intended to represent the population-at-large, rather to better understand the 
perspectives of a sample at a particular place and time. It was also not the intention of this 
research to recruit individuals on the basis of their socio-economic status alone. ‘Middle 
class’ perceptions are also important to explore in depth, as the attitudes and ideals of the 
middle class does influence policy development and the sort of regulatory action 
governments are willing to take in preventing obesity. While further research that investigates 
the way values are understood and utilised by low-income earners or other high-risk groups is 
surely needed, including the views of diverse, middle class Australians in these research 
efforts helps to create a picture of how the broader population assesses the need for 
government intervention and the use of laws to prevent obesity. Finally, it should be noted 
that in collecting from participants in accordance with the aims and practices of qualitative 
research discussed in this chapter, the project maintained its methodological rigour.  
 
Table 6 Participant Information Matrix 
INCOME 
x < $37,000 $37,001 < x > $80,000 x >$80,001  
M F* M F M F  
ED
U
C
A
TI
O
N
 Year 12 / Trade 
/ Other 
< 40 years       I      I    
> 40 years    I     III       
Bachelors 
< 40 years I      II  IIII  II    
> 40 years    I      I  I    
Post-Graduate 
< 40 years          I     II 
> 40 years             II  I 
		
* One female participant (over 40, retired) did not provide her income or education 
and is not included in the table. 
	
	
2.5.7 Transcript development  
 
This section will summarise the methods of both transcription and the thematic analysis of 
data. Unfocussed transcription was used to transcribe the 26 semi-structured interviews. The 
aim of unfocussed transcription is, “to characterise what was meant within a given piece of 
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data”.71 In representing meaning, Gibson and Brown add, “some level of alteration is to be 
both expected and creatively embraced”.72 Key concerns with unfocussed transcription are 
the use of punctuation to represent intonation and pace, the representation of colloquialisms, 
and any reference to gestures or other non-verbal communication. In unfocussed transcription 
these concerns should be addressed as part of a reflexive process, and researchers should be 
clear about why they represent some features of language and communication and not 
others.73 In this project, punctuation was used to denote elements of the data like significant 
pauses, changes in ideas, and questions posed. Colloquialisms that were phrases or 
metaphors, and those words that were contextually appropriate were transcribed as spoken. 
However, words such as ‘gonna’, ‘wanna’, and ‘cos’ were represented as ‘going to’, ‘want 
to’ and ‘because’ to improve the readability of the text. Finally, non-verbal communications 
like gestures, and elements of speech like laughter, anger or sarcasm, were referenced in the 
transcripts if this added to the representation of the meaning of what was said.74 These 
decisions were made on a case-by-case basis.  
 
In regards to descriptive validity, the use of unfocussed transcription leads to questions such 
as whether the transcript shows what really happened, whether the data represent a reality and 
the transcript an interpretation of that, and whether it would matter if other researchers 
transcribed the data in a different way.75 Gibson and Brown argue that while these questions 
are important, data collection itself is interventionist, and so transcription is not the first point 
in the research process through which data are interpreted. 76  To assist in achieving 
descriptive validity transcripts were checked against the recording and participants were 
invited to check their transcript and make any adjustments they felt were necessary to give 
the most accurate representation of the interview. Throughout the process the researcher also 
reflected on the participants’ and her own motivations and assumptions that might affect the 
research process, a task that is, “as necessary during transcription as it is in any other research 
practice”.77  
 
  
																																																								
71 William J Gibson, and Andrew Brown, Working with qualitative data (Sage Publications Ltd, 2009), 116. 
72 Ibid, 118. 
73 Ibid, 117. 
74 Ibid, 118. 
75 Ibid, 124. 
76 Ibid, 125. 
77 Ibid, 125. 
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2.5.8 Data analysis methods and outcomes 
 
In this section the methods of qualitative data analysis will be explained and its outcomes will 
be highlighted, including references to the relevant appendices. With regards firstly to the 
methods of data analysis, Maxwell states that a basic principle of qualitative research is that 
data analysis and data collection is carried out simultaneously.78 In the empirical component 
of this project data analysis began in a conscious and subconscious way during the interviews 
themselves. Some notes were taken by the researcher during this process and were written in 
the margins of each participant’s interview guide. Once transcripts had been developed and 
checked by participants, QSR International’s nVivo qualitative data analysis software 
(nVivo) was then used to formalise the process of analysis and to manage the large quantity 
of data on an ongoing basis.79  
 
The main method of analysis of transcripts was thematic analysis. Thematic analysis is a 
categorising strategy, and with the help of nVivo was used to examine commonalities, 
differences and relationships in the transcribed data.80 Thematic analysis has been criticised 
for the way it removes detail from accounts and decontextualises social experiences. 81 
However, thematic analysis is useful to obtain a “narrative construction” of events and 
experiences that can inform the development of theory.82 For this project the process of 
thematic data analysis generally followed Auerbach’s six steps for constructing a theoretical 
narrative from text, which are: 
1. Explicitly state the research question and theoretical framework; 
2. Select the relevant text; 
3. Record repeating ideas by grouping together related passages of relevant text; 
4. Organise themes by grouping repeating ideas into coherent categories; 
5. Develop theoretical constructs by grouping themes into more abstract concepts 
consistent with the theoretical framework; and 
6. Create a theoretical narrative by retelling the story in terms of the theoretical 
construct.83 
																																																								
78 Maxwell, ‘Designing a Qualitative Study’, above n63, 236. 
79 QSR International Pty Ltd. NVivo qualitative data analysis software (Version 10, 2012). 
80 Gibson and Brown, above n71, 128-9. 
81 Maxwell, ‘Designing a Qualitative Study’, above n63, 237. 
82 Gibson and Brown, above n71, 129. 
83 Carl F Auerbach, Qualitative Data: an introduction to coding and analysis (New York University Press, 2003) 
43. 
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In actual terms, this process first required the literature review to be completed and research 
questions to be finalised, and both of these requirements were met prior to data collection and 
prior to nVivo analysis. In using nVivo to assist with data analysis, transcripts of the 
26 interviews were imported into the software program as word documents. From this point, 
and addressing steps three to six above, the method of data analysis was as follows: 
 
1) Each transcript was coded for the demographics of the participants, based on the 
information collected from the demographic survey at Figure 2. Details on participant 
demographics can be found at Table 6 in this chapter, and at Appendix 1; 
 
2) Each participant’s ranking exercise was analysed in two ways: 
 Firstly, the written exercise itself was copied exactly into a Microsoft Excel 
spreadsheet summarising all participants’ answers, with each participant 
numbered one to 26. Those interventions that participants felt should be the 
government’s first priorities were shaded in green, and those interventions that 
participants deemed the government’s last priority were shaded in red. This 
spreadsheet is reproduced in full at Appendix 2. 
 Secondly, in nVivo, where participants were asked about each specific 
intervention, their responses were coded as either positive or negative. This 
allowed the general positivity or negativity towards each intervention to be 
gauged and the comments easily categorised and later accessed. A summary of 
these attitudes towards specific government interventions is also included at 
Appendix 2. 
 
3) Answers to specific questions that were asked of all participants were coded with 
regard to repeating ideas and key themes. These included: 
 Questions as to the causes of obesity. Participants were asked, ‘What do you 
think has caused the rates of obesity in Australia and elsewhere to rise in recent 
decades?’ A number of repeating ideas or key themes were identified as part of 
the thematic analysis, including the affordability, availability and accessibility 
of food, a lack of knowledge, food industry behaviours, social and economic 
pressures, laziness, an absence of physical activity and medical reasons. The 
results of this coding are reproduced in Appendix 3. 
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 Questions as to the meaning and value of community. Participants were asked, 
‘what does the word community mean to you?’ and, ‘what are the elements you 
feel are necessary to have a healthy community?’ and, ‘do you feel obesity is an 
individual or a community problem?’ The results of the thematic coding that 
specifically addressed participant’ answers to these questions are incorporated 
to the values-based themes list under at Appendix 4 (see below also). 
 
4) Lastly, and most importantly to the overall analysis contained in this thesis, a values-
based thematic analysis was undertaken. This also had two steps: 
 Firstly, each transcript’s key themes were coded. This was initially performed 
freely, without reference to any similar codes that may have been allocated in 
other transcripts. When all transcripts were coded this way, the list of key 
themes was analysed for repeating ideas. These repeating ideas were merged 
into coherent categories to link them together and to remove duplication in 
coding, a process similar to steps three and four of Auerbach’s method of 
analysis, described above.  
 Next, this list was grouped into more abstract concepts relevant to the 
theoretical construct. In this case, the theoretical construct was the four values 
of Gostin’s theory of public health law selected for in-depth analysis in this 
thesis. These four values became the ‘concept umbrellas’ into which the key 
themes were sorted; so that the way participants understood and applied each 
value in their discussions with the researcher could be clearly identified. This 
process also helped to identify potential overlapping of the consideration of 
values in participants’ accounts, with several key themes fitting into more than 
one ‘concept umbrella’. This sorting of the thematic analysis is reproduced at 
Appendix 4.  
o It should be noted that with regard to the three other core values of 
public health law - ‘collaboration’, ‘a population-based approach’ and 
‘prevention’ - not enough information was gathered as a result of either 
the literature review or the empirical research to support in-depth 
discussion in this thesis. Instead, participants’ themes that spoke to these 
values are discussed as they appear in relation to other values. 
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In examining the outcomes of data analysis contained in these appendices, it is important to 
consider that both the number of participants who referred to a particular theme and the 
number of references made by the sample to a particular theme add no statistical weight to 
the discussion of empirical results presented in Parts Three and Four of this thesis. They are 
instead merely indicators of those values and key themes that were widely spoken about 
and/or passionately considered by this particular sample. The main purpose of using nVivo as 
a sorting tool was not to generate numerical findings that would lead to conclusions, but 
instead to identify and organise the key themes expressed by the sample, to thoroughly and 
most accurately represent participants’ values and beliefs, and to generate theoretically 
relevant commentary that satisfied the research aims. 
 
2.6  Synthesis of results with research aims and outcomes 
 
The results of the literature-based analysis are presented in Part Two: Findings of the 
Literature Review, and establish the theoretical and contextual basis for the research project. 
Similarly, the results of the empirical data analysis are presented in Part Three: Results of the 
Empirical Research - The Role and Responsibility of Governments to Prevent Obesity, and 
Part Four: Results of the Empirical Research - Key Issues for Governments in Obesity 
Prevention. In these later chapters quotes from the qualitative data, supported by excerpts 
from the values-based analysis in Appendix 2, are used to comment on the potential role of 
each value in considering public health law as a tool to prevent obesity, in the context of the 
sample alone. These chapters do not lay the foundation for wider claims or broad theoretical 
findings. However, in Part Five: Synthesis of Key Findings and Conclusions, the findings of 
both the literature-based and empirical components of this research are presented side-by-
side, to demonstrate the sample’s agreement or non-agreement with results of the critical 
analysis of the literature. This is a finding in itself that speaks to both scholars’ and 
participants’ beliefs about the use of values in characterising the scope of public health law as 
a tool to prevent obesity, and can help to identify future opportunities for similar research.  
 
This approach with regard to the presentation of results is consistent with the way that this 
research project was designed. This research aimed to consider whether or not the values 
relevant to theories of public health law could be useful tools in determining the scope of the 
government’s role in obesity prevention. From this aim, one primary research question and 
two research sub-questions were identified, which resulted in the two distinct methods of data 
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collection and analysis presented in this chapter. This warrants the initial, separate 
presentation of results. However, common to both the literature-based and empirical 
components of this research was the significance of values as the subject matter for analysis, 
and the need to address the primary research question (“How might the values of public 
health law, as identified in literature and interpreted by scholars and research participants, 
influence the development of public health law theory and the perceived legitimacy of the 
use of law as a tool to prevent obesity?”). Synthesising the results in Part Five of this thesis 
under each values-based sub-heading therefore allows this question to be addressed 
singularly, informed by the results of both analyses. It also ensures that commenting on the 
meaning and operation of the values of public health law, and the practical implications and 
recommendations for policy development, remain the concluding focuses of this research.  
 
2.7 Establishing quality in research design 
 
Quality or validity in critical-interpretive, qualitative research stems not from a, “clinical 
approach to the study, but [from] a methodology based on documenting the findings in detail 
to provide a thorough account”.84 Two of the primary threats to the quality of any qualitative 
research project are bias and reactivity, as the researcher is an influential factor in the 
development of the research design and the collection and analysis of data.85 Sadler has 
categorised the types of bias that may occur in this context, as: 
 Ethical compromises, in which the researcher is culpable; 
 Value inertias, including researcher background and experience; and 
 Cognitive limitations, including data overload, first impressions, negative and 
novelty cases, sampling, confidence and information availability.86   
Additionally, Maxwell argues that in qualitative research the validity of understanding and 
interpretation is a more fundamental concept than statistical generalisability or the rigidity of 
the research design, which are aspects of quantitative studies.87 He describes five categories 
of validity relevant to qualitative research, as: 
 Descriptive validity: factual accuracy, including pitch and body language; 
																																																								
84 Maroun, above n55, 2. 
85 Maxwell, ‘Designing a Qualitative Study’, above n63, 243. 
86 D Royce Sadler, ‘Intuitive data processing as a potential source of bias in naturalistic evaluations’ in A 
Michael Huberman and Matthew B Miles (eds), The Qualitative Researcher’s Companion (Sage Publications 
Ltd, 2002) 123. 
87 Joseph A Maxwell, ‘Understanding and validity in qualitative research’ in A Michael Huberman and Matthew 
B Miles, The Qualitative Researcher’s Companion (Sage Publications Ltd, 2002) 37, 39. 
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 Interpretive validity: the accurate interpretation of a participant’s meaning, grounded 
in their own words, concepts, beliefs and values; 
 Theoretical validity: the validity of concepts themselves and the validity of the 
relationships between them; 
 Transferability: a study that makes sense not only of the participants and their 
situation, but which is useful to make sense of similar persons or situations; and 
 Evaluative validity: the validity of evaluative statements about data.88  
In terms of minimising or preventing such threats to validity, qualitative researchers often 
deal with specific threats to validity as they arise. 89  This is in contrast to quantitative 
researchers who structure their methodology specifically to eliminate foreseeable threats.  
 
For this research a number of steps were taken to maximise the quality of both data and 
results, including: 
 Maintaining rigour in conducting the literature review, by following the procedures 
detailed in this chapter; 
 The design and use of the interview guide, with set questions, exercises and 
scenarios, to provide consistency throughout the empirical data collection process; 
 The empirical research component was also designed to be flexible enough to allow 
participants to elaborate on their responses or ask questions as part of the semi-
structured processes, to reduce the risk of miscommunication; 
 Participants in the semi-structured interviews were asked to check their transcript 
and were given reasonable time (two weeks from the day transcripts were sent) to 
make amendments or comments, and to identify errors;  
 During and after each interview, the researcher reflected on the way questions were 
asked and answered, to assess consistency, risks to quality, and the usefulness of any 
combative strategies employed;  
 While data analysis was undertaken with the assistance of nVivo, a journal was kept 
to record key decisions and those repeating ideas and themes that were created, 
merged or discontinued as part of the analysis. This provided a useful historical 
timeline to demonstrate how data analysis evolved, particularly in its early stages;  
 Throughout the research process, by maintaining reflexivity, or an awareness of the 
researcher’s own role and influence on the research design and outcomes; and  
																																																								
88 Ibid, 43-55. 
89 Maxwell, ‘Designing a Qualitative Study’, above n63, 242-243. 
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 Throughout the process, research supervisors were consulted to evaluate the values-
based analysis of key theories of public health law and ethics, as well as transcripts 
of the semi-structured interviews. This feedback was useful in constructing and also 
crosschecking the presentation of the analysis and discussion as part of this thesis. 
 
2.8 Conclusion 
 
The aim of this research was to consider whether or not the values relevant to theories of 
public health law could be useful tools in determining the scope of the government’s role in 
obesity prevention. This research therefore asked, “How might the values of public health 
law, as identified in literature and interpreted by scholars and research participants, 
influence the development of public health law theory and the perceived legitimacy of the 
use of law as a tool to prevent obesity?” With the research aim and this primary research 
question in mind, a critical-interpretive paradigm (one of both understanding and action) was 
utilised in considering the approach to research design and methodology. Guided also by two 
research sub-questions that asked for data to be sourced from both literature-based and 
empirical research, the overall research design aimed to analyse the role of values in theories 
of public health law and in obesity prevention literature, and to consider the potential 
significance of these values to the attitudes and decisions of scholars and research 
participants, incorporating the findings of a small, qualitative study.  
 
To meet these requirements and to address both the research sub-questions and the primary 
research question, a literature review firstly identified the key theories of public health law 
and ethics, and returned a large amount of useful data so that the significance of values to 
these theories, and their application to obesity prevention, could be critically evaluated. 
Secondly, utilising BIQR as the qualitative empirical method also allowed rich data to be 
gathered from participants about their understanding and use of values in discussing their 
support for and against the use of law as a tool to prevent obesity. From this data, the values 
of public health law relevant to the attitudes and decisions of key theorists and participants 
were identified and analysed. The results from both methods of data collection and analysis 
are presented side-by-side throughout the discussion chapters of this thesis, in order to ensure 
that the values discussed remain the primary focus of the research, and so that concluding 
comments as to the results speak clearly to answering the primary research question. 
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PART TWO 
 
Findings of the Literature Review 
 
 
In response to research sub-question one: 
What are the goals and values of theories of public health law, and how are they significant 
to scholars’ beliefs about the role of governments (and the law) in preventing obesity? 
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Chapter 3: 
A Theoretical Framework for Public Health Law 
 
 
  
In the last chapter… 
 
Chapter 2 Research Design 
 
In this chapter… 
 
3.1  Introduction 
3.2  The justification of public health law 
3.3  Gostin: a theory of public health law 
3.4  A critical evaluation of Gostin’s theory of public health law 
3.5 Beyond Gostin: Magnusson’s conceptual framework for public health 
law 
3.6  Conclusion 
 
In the next chapter… 
 
Chapter 4 The Role of Public Health Ethics in the Theoretical Framework 
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3.1 Introduction 
 
Questions like ‘what is public health law’, as well as philosophical debates about the 
appropriate role of government in the field, have been ongoing for centuries. They form the 
basis of this research project, which broadly aims to consider whether or not the values that 
help to define currently leading theories of public health law can be useful tools in 
determining the scope of the government’s role in obesity prevention. This thesis both 
accepts and defends the notion that the government has some duty to use law as a tool for the 
public’s health generally, and to prevent obesity specifically. This chapter will begin, 
therefore, with a brief explanation of some of the reasons why public health law is justified. 
However, the development of cohesive theoretical frameworks of public health law has been 
more elusive than philosophical debate. American public health scholar Lawrence Gostin 
recognised this need and in the early twenty-first century sought to define the field’s doctrinal 
boundaries.90  
 
Gostin’s population-based theory of public health law is an integral part of this project’s 
theoretical framework. It includes a definition of public health law, a list of core values, and a 
framework for law as a tool for public health. In this chapter, Gostin’s theory will be 
described, followed by a critical evaluation of its legitimacy as considered by the literature. 
While this will show that most public health law scholars have accepted Gostin’s theory, its 
broad scope has also been questioned or rejected by some. Their reasons for doing so will be 
analysed, before this chapter finally examines the way that Gostin’s work has been 
incorporated into the conceptual framework for public health law developed by Australian 
scholar, Roger Magnusson. Both Gostin and Magnusson’s theories require an understanding 
of the goals and values of public health law to be successfully applied, and this chapter will 
clarify the relationship between the two, and the way in which these values-based theories 
form the basis of the theoretical framework of this research, depicted in Figure 8. 
 
  
																																																								
90 Gostin, Public health law: power, duty, restraint, above n23, 3. 
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3.2 The justification of public health law 
 
An in-depth analysis defending the legitimacy of governments and law-making generally is 
beyond the scope of this thesis. However, the primary role of governments in making laws to 
improve public health has been an historical norm since the late nineteenth century. 
Additionally, Gostin argues that the term ‘public’ in ‘public health’ invokes the notion of the 
State, where a theory of democracy indicates an elected government should act with authority 
in pursuit of the health, safety and welfare of the population.91 In Australia, governments are 
expected to protect the public from risks to health and safety that they cannot see or risks that 
are beyond their control, including infectious disease, exposure to toxic substances, and 
hazardous products. For these reasons public health law is often justified on two grounds, 
preventing harm to others and protecting vulnerable groups. 92 As Gostin states,  
“Government gains its greatest legitimacy when regulating for the protection of the 
public. The traditional public health activities of communicable disease control and 
commercial regulation have deep historical roots and strong public support. The 
public intuitively understands the dangers…and accepts, even demands, state action. 
The citizenry may keenly debate the necessity…in particular cases, but does not 
question the legitimacy of government efforts”.93 
Inherent in this justification for public health law is a degree of public acceptance or support, 
and public trust; a belief that the government is acting fairly and on the best information it 
has to address a public health problem, in the best interests of the population as a whole. 
Also, openly debating the merits of public health law intervention in particular cases can 
increase the perceived accountability of governments, and the value of (and hence the support 
for) the law itself. These factors are essential to the legitimacy of public health law,94 and 
also to the success of public health law, due to the voluntary cooperation of populations 
required by many public health interventions, like vaccinations.95   
 
																																																								
91 Ibid, 6-7. 
92 Ibid, 47-54. 
93 Lawrence Gostin, ‘General Justifications for Public Health Regulation’ (2007) 121(11) Public Health 829. 
94 Ibid; Martin Shain, ‘Public Health Ethics, Legitimacy, and the Challenges of Industrial Wind Turbines: The 
Case of Ontario’ (2011) 31 Bulletin of Science Technology & Society 346; Lawrence Gostin (ed), Public Health 
Law and Ethics: A Reader (University of California Press, 2nd ed, 2010) 39-40; Mello, et al, above n20. 
95 Gostin, Public health law: power, duty, restraint, above n23, 495-6. 
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Another possible justification for public health law is preventing harm to the self. 96  This is 
also known as harms resulting from voluntary, self-regarding behaviour, and might include 
consuming alcohol, smoking, or eating a diet high in added fats, salt and sugars and low in a 
wide variety of nutritious foods. These actions can cause health problems for individuals, and 
yet voluntary, self-regarding behaviour may or may not also risk the health and safety of 
others or endanger vulnerable groups. Whether or not public health law is justified to prevent 
harms to the self that do not pose risks to others, such as obesity, is the source of the greatest 
controversy in exploring the scope of Gostin’s theory of public health law. It is sometimes 
argued that in such cases the role of government should be minimal; government can inform 
and try to persuade, but cannot coerce or otherwise unduly interfere with individual choice 
and personal responsibility. Yet as will also be argued in this chapter, voluntary, self-
regarding behaviour does not occur in isolation from a person’s environment. Gostin’s theory 
therefore makes room for laws to address voluntary, self-regarding behaviour that does not 
risk the health and safety of others, including obesity prevention. He argues that individuals 
are embedded in societies that influence their behaviour, and health is a social and communal 
value as much as it is of value to individuals; widespread non-communicable diseases like 
obesity have negative social and economic consequences for populations that do impose a 
degree of harm.97 In the context of whether and how governments should be involved in 
obesity prevention, it is the meaning and operation of the full range of values evident in 
Gostin’s theory that shed the greatest light on this debate, and on its possible resolution. 
	
3.3 Gostin: a theory of public health law  
 
3.3.1 A definition of public health law 
 
Gostin defines public health law as; 
“The study of the legal powers and duties of the State, in collaboration with its 
partners...to ensure conditions for people to be healthy (to identify, prevent, and 
ameliorate risks to health in the population), and of the limitations on the power of 
the State to constrain for the common good the autonomy, privacy, liberty, 
proprietary and other legally protected interests of individuals. The prime objective 
																																																								
96 Gostin, Public health law: power, duty, restraint, above n23, 47-54. 
97 Edmund D Pellegrino, 'Autonomy and coercion in disease prevention and health promotion' (1984) 5 
Theoretical Medicine 83, 87; Gostin, ‘General Justifications for Public Health Regulation’, above n93; Gostin, 
Public Health Law and Ethics: A Reader, above n94, 136. 
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of public health law is to pursue the highest possible level of physical and mental 
health in the population, consistent with the values of social justice”.98 
 
There are three distinct components of the above definition. The first is the statement that 
public health law is foremost, “the study of the legal powers and duties of the State”. 
Continuing the discussion in the previous section, Gostin’s definition therefore confirms that 
governments have a justifiable role in utilising their legal powers to better public health. The 
definition also confirms that public health is in fact the primary responsibility of government. 
These are matters that often go uncontested by public health law scholars even if they 
disagree with particular public health targets or legal tools. This first component of Gostin’s 
definition also signals the role and value of collaboration. While not a focus for discussion in 
this thesis, collaboration (for example, industry and government partnerships) has become 
more necessary with the ongoing privatisation of public health services.99 It is important to 
note that Gostin’s theory is a legal model, and is not intended to cover the full range of 
possible interventions in every context. 100  In partnership with the public health system, 
governments may also create communities where health is a salient public interest, a task 
often challenged by competing interests and a limited pool of government resources.101  
 
The second significant aspect of Gostin’s definition is that it also focuses on the study of, 
“the limitations on the power of the State to constrain for the common good the autonomy, 
privacy, liberty, proprietary and other legally protected interests of individuals”. This 
apparent balancing act between the government’s powers and responsibilities, and its need to 
preserve individual and commercial liberties, is a recurrent theme across most public health 
law literature. As the later sections of this chapter will demonstrate, the literature questions 
whether and to what extent governments should be involved in obesity prevention, as obesity 
can be framed as the result of voluntary, self-regarding behaviour that does not risk the health 
and safety of others, and therefore does not justify the use of public health law. It should be 
noted that the dominance of this balancing act as a theme in the literature might reflect that 
much of the theoretical literature comes out of the United States, in which there exists a 
																																																								
98 Gostin, Public health law: power, duty, restraint, above n23, 4. 
99 Lester M. Salamon, ‘The new governance and the tools of public action: an introduction’ (2000-2001) 28 
Fordham Urban Law Journal 1611; Reynolds, ‘Public health law: its problems and challenges’, above n22. 
100 Roger Magnusson, ‘Conceptualising policy options for obesity prevention - a response to ‘Counteracting 
obesity: developing a framework to guide action’’ (2008) 53(6) International Journal of Public Health 317. 
101 Gostin, Public health law: power, duty, restraint, above n23, 5-8; Gostin, ‘Legal foundations of public health 
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democratic system founded on the ideology of individual liberty, and where governments 
must abide by constitutional amendments designed to protect individual and commercial 
liberties in a range of contexts.  
 
However, while Gostin recognises this need, he also makes it clear that his theory is a 
population-based approach to public health law, not one based on individuals. The third 
component of his definition – the “prime objective” of public health law – is not the 
preservation of individual or commercial liberties, but is, “to pursue the highest possible level 
of physical and mental health in the population, consistent with the values of social justice”. 
To this end, Gostin also re-examines notions of the common good and argues that the 
‘common’ should be seen as more than the sum of individual interests; individuals require 
healthy and secure communities in which to flourish and may have to forgo some self-interest 
in exchange for the protection from harm which might otherwise be common to all.102 
Additionally, distributive justice or reducing health disparities, with particular attention to the 
disadvantaged, remain important goals for public health law.103 Hence in applying Gostin’s 
theory, the individual is not the unit of measure in assessing public health law’s successes, 
rather the utility and success of interventions is measured by evaluating gains in overall 
social welfare, such as savings in pain, disability and death within the population.104  
 
3.3.2 The core values of public health law  
 
There are seven key themes or values of public health law evident in Gostin’s definition: 
 Government power and duty to protect the public’s health and safety; 
 Collaboration with partners of the ‘public health system’, including business and 
industry, philanthropic organisations, the community, media and academe; 
 The prevention or mediation of risk or harm from injury or disease; 
 The state’s power to enact coercive measures balanced with the limits of the state in 
doing so, within which lies respect for individual rights; 
 A population-based approach focusing on shared risk and large-scale interventions; 
																																																								
102 Gostin, Public health law: power, duty, restraint, above n23, 6-7. 
103 Magnusson, ‘Mapping the scope and opportunities for public health law in liberal democracies’, above n27, 
573. 
104 Kieran G Gostin and Lawrence Gostin, ‘A broader liberty: JS Mill, paternalism and the public’s health’ 
(2009) 123(3) Public Health 214, 217. 
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 The creation and participation of functioning communities through social interaction 
and mutual support; and 
 Social justice or the equitable treatment of groups and individuals, with particular 
attention to the disadvantaged.105  
These values do not operate in isolation from one another; rather they are interconnected and 
work together on multiple levels to influence public health law goals and actions, as 
demonstrated below in Figure 5.  
 
 
Figure 5 The core values of public health law 
 
Source: Lawrence O Gostin, Public health law: power, duty, restraint (University of California Press, 2nd ed, 
2008, xxiii. 
 
 
Gostin and others have expanded on the meaning of these values over time, which will be 
explored more thoroughly in the next chapter. However, the role of some values, like 
prevention, are often assumed or inferred. Very little research has been conducted to clarify, 
test or confirm the meaning of these values and their place in theories of public health law. 
As this research does aim to consider the role of values in these theories, the literature review 
that was designed to address research sub-question one (‘What are the goals and values of 
theories of public health law, and how are they significant to scholars’ beliefs about the role 
of governments (and the law) in preventing obesity?’) was also guided by the representation 
of values in theories of public health ethics. Chapter 4: The Role of Public Health Ethics in 
the Theoretical Framework will establish that the many frameworks of public health ethics 
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are rooted in similar values to those above, including justice, community, prevention, 
individual liberties and government duties. It will also be established that because public 
health law is considered to be an inherently ethical, problem-solving endeavour, then the 
work of leading ethicists can help to clarify the scope, meaning, and potential influence of 
these values in questioning the role of governments and of law to prevent obesity. The 
findings of this component of the review, as well as how the values in theories of public 
health ethics also might affect the consideration of values for the purposes of developing 
theories of public health law, will be discussed in detail in Chapter 4.  
 
3.3.3 Law as a tool for the public’s health 
 
In conceptualising public health law, Gostin lists seven ways that law can be used as a tool 
for the public’s health.  They are the power to tax and spend, the power to alter the 
informational, built and socioeconomic environments, the direct regulation of persons and 
businesses, indirect regulation through tort and litigation, and deregulation. These tools are 
summarised below and are explored in greater detail in Chapter 5: Law as a Tool to Prevent 
Obesity. They have also influenced the research methodology, acting as a guide to help select 
a list of public health laws to prevent obesity that were then used as part of the participant 
exercise. However, the listing of these seven tools does not necessarily limit the application 
of theories of public health law. Others tools may exist currently or in the future, and if 
required, public health law can and should be used in innovative ways to address complex 
health problems. By way of introduction to this part of Gostin’s theory, the seven legal tools 
for achieving public health can be described as: 
 
1) The power to tax and spend 
 
 The power of the Australian Government to tax and spend is granted by the Constitution.106 
Through appropriation mechanisms this power allows spending by governments on a range 
of public health services, infrastructure and incentives. Governments can also set safety or 
health related conditions to be met by recipients of public funds.107 While taxation and tax 
subsidies can be used to encourage behaviour change, tax policy is also influenced by 
competing political priorities, and may result in widening wealth disparities, or in supporting 
																																																								
106 Commonwealth of Australia Constitution Act (Cth) ss 51, 54-5, 90. 
107 Gostin, Public health law: power, duty, restraint, above n23, 29. 
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industries that create harmful products or environments. Yet in the context of preventing 
obesity, public health law’s ability to alter the economic environment is also seen as a useful 
tool by scholars who recognise that despite the complexities to be detailed in Chapter 5, 
“economic factors, such as the focus on growth and increasing consumerism, is driving 
increased consumption of foods…and has produced an obesogenic environment where 
passive over-consumption is pervasive”.108 
 
2) The power to alter the informational environment 
 
Gostin describes three ways the government can encourage healthy behaviour through 
altering the informational environment: the government can act as a health educator, require 
disclosure by businesses as to the ingredients, safe use or risks of their products, and can 
restrict advertising for potentially harmful products.109 
 
3) The power to alter the built environment 
 
The power to alter the built environment includes the design and infrastructure of living 
spaces and the ways these facilitate the provision of services to better public health, including 
the access and availability of a wide variety of affordable, nutritious food. Gostin believes 
“environments can be designed to promote livable cities and facilitate health-affirming 
behaviour”.110 Governments can use law, including zoning and development regulations, to 
create a landscape which is valued and which fosters physically and socially active 
communities.  
 
4) The power to alter the socioeconomic environment 
 
Many public health advocates (from the fields of both public health law and public health 
ethics) believe that addressing social inequity is vital to improving public health. They argue 
this position by engaging with the value of social justice as a representation of equality and 
fairness, as described in Chapter 4: The Role of Public Health Ethics in the Theoretical 
Framework. However, translating this belief into government policy that reduces health 
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disparities in order to prevent obesity (for example, through welfare policies like food 
subsidies) can be a highly political and controversial process, particularly in countries where 
public health practice remains, “heavily burdened by the problem of inadvertent 
discrimination” against minority groups and low-income earners.111 For example in Australia, 
where the derogatory term of ‘dole bludger’ remains entrenched in the national discourse,112 
a 2009 analysis of submissions to an Australian House Standing Committee inquiry into 
obesity policy and regulation found a lack of attention was given by contributors to social 
inequality, despite its “demonstrably relevant” role in obesity and obesity prevention.113   
 
5) Direct regulation of persons, professionals and businesses 
 
Both federal and state (and territory) governments in Australia have the power to directly 
regulate individuals, professionals and businesses for a broad range of reasons. This includes 
restricting nuisance or criminal actions that risk injury or death, licensing professionals, 
codifying standards of professional behaviour, and regulating employment and workplace 
safety conditions.114 This tool is one of the most controversial in regards to the constraint of 
individual and commercial liberties, particularly when the regulated behaviour only risks the 
health or life of that individual who chooses to engage in the behaviour.  
 
6) Indirect regulation through the tort system 
 
Civil litigation has played a prominent role in public health through its involvement in 
environmental pollution, hazardous substance exposure (such as asbestos), and tobacco-
related health claims. Tort law can achieve change by focusing public attention on an issue 
through media and the publication of evidentiary documents, shifting accepted norms and 
attitudes towards products or behaviours, and by encouraging businesses and industries to 
enact changes to avoid further litigation. 115  However, tort law also imposes costs on 
industries and insurance companies that can be passed on to consumers, and legal actions 
																																																								
111 Jonathon Mann, ‘Medicine and public health, ethics and human rights’ in Dan E Beauchamp and Bonnie 
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may deter beneficial innovation in health-enabling science and technologies.116 In recent 
years governments in the United States have chosen to limit the applicability of tort law in 
more controversial areas of public health,117 including ‘commonsense consumption’ laws that 
limit the civil liability of food businesses in cases where applicants are seeking compensation 
for obesity-related injuries.118 
 
7) Deregulation (where law is a barrier to health) 
 
Not all laws improve public health, and they may instead be motivated by the expression of 
social or moral disapproval for particular behaviours, such as laws that penalise the sale of 
sterile syringes, disallow needle exchange programs or criminalise sex for homosexual or 
HIV-positive persons.119 Gostin argues that because public health should be a salient value in 
law and policy-making, the public health interest of laws should be weighed against 
competing values such as crime prevention and morality. 120  Where the former interest 
outweighs the latter, deregulation or various equivalents (such as special exemptions) may be 
warranted. An example of this is a 2011 decision of the Supreme Court of Canada, which 
considered Canadians’ constitutional rights to life, liberty and security of person,121 and 
granted a Vancouver safe injection facility an exemption from federal laws that criminalised 
drug use and allowed the Federal Minister to close the facility.122 
 
In summary, having explored Gostin’s theory of public health law, the rest of this chapter 
will critically analyse the theory’s contents and application, both generally and in the context 
of obesity prevention. Gostin’s theory of public health law was the first of its kind, and as the 
basis or a touchstone for most theoretical publications since, it has been subjected to 
academic scrutiny and a number of ideological and practical challenges. The way that these 
have generally been overcome in the literature will be explored, before this chapter also 
demonstrates how Gostin’s work has informed Magnusson’s conceptual framework for 
public health law, which together forms the theoretical basis for this research. 
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3.4 A critical evaluation of Gostin’s theory of public health law  
 
3.4.1 Public health law: a limited scope? 
 
While this section will demonstrate that Gostin’s population-based theory of public health 
law has been accepted by the majority of public health law scholars, a smaller number have 
questioned or rejected its legitimacy. Scholars such as Hall, Rothstein and Epstein have 
published more conservative or narrower interpretations of what public health law is, what it 
should seek to do, and why.123 For example, for both ideological and practical reasons, Hall 
and Rothstein reject the notion that the primary role of public health law is to address the 
social determinants of health to prevent both infectious and chronic disease, while paying 
particular attention to social justice and the needs of the disadvantaged. Instead, Hall has 
stated that public health law should focus on preventing the incidence and spread of; 
“…traditional conceptions of disease, which depend on a specific agent or behaviour 
that threatens health in a direct and clear manner, and for which a targeted and 
effective remedy that requires collective action is available. It should not extend to 
diseases viewed as resulting from social, economic, and political conditions”.124   
Hall sees these factors as a meaningful part of public health analysis, or the advancement of 
scientific knowledge and understanding about the causes and patterns of health in society. 
However, he distinguishes this from public health law, or the legal authority and regulatory 
tools used by governments to eliminate public health threats, “only when causation is clear 
and there is a discrete intervention whose effectiveness is beyond dispute”. 125  Hall 
acknowledges that this test is far more likely to be satisfied in response to specific pathogens 
and hazards. He argues that public health advocates who take an ecological view of the social 
determinants of health as a part of public health law, “seriously overstep their bounds”.126 
 
Similarly, Rothstein proposes a ‘government intervention as public health’ model, the key 
element of which is the government’s power and obligation to invoke potentially coercive 
measures to eliminate a specific threat to the public’s health, for which governments have a 
unique power or expertise to address in a more efficient or effective way than other sectors of 
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society.127 His model does not value collaborating with communities, business and non-
government organisations, or preventing chronic diseases like obesity by addressing the 
social determinants of health. 128  Rothstein argues that by taking a broad environmental 
approach, “the urgency of public health will become diluted”. 129  He argues that the 
responsibility of individuals, governments, and other collaborative partners (and the point at 
which those responsibilities are invoked in the name of public health) are unclear.130 The 
benefits of Rothstein’s narrower model is therefore that the responsibilities of governments 
and the limits of their coercive public health law powers can be explained and understood 
more easily than in a population-based approach.131 Rothstein argues that only those public 
health problems that fall within his model (including the prevention of infectious diseases, 
bioterrorism, food and water safety and sanitation) justify the use of coercion.132 In also 
espousing the values of privacy, autonomy, liberty and dignity as a part of his model,133 he 
implies that coercion in any other cases, such as in preventing obesity, would likely be an 
improper constraint of individual choice, personal responsibility and/or commercial liberty. 
 
Also adopting this position is Epstein, who argues from a more ideological perspective that 
preventing obesity is an individual’s responsibility, and that it is not the role of government 
to instruct or force people to lead ‘better’ lives.134 Like Hall and Rothstein, Epstein rejects the 
notion of labelling every social change a matter for public health, and argues for a narrower 
definition that clearly defines the scope of a government’s coercive powers to combat 
infectious diseases and to, “control externalities that private forces cannot resist”, such as 
pollution.135 In all other cases it is the responsibility of the individual to seek out and promote 
their own health and wellbeing, based on their individual beliefs, choices and actions.136 If a 
government were to act to prevent obesity, Epstein argues that it would be action outside of 
the traditional scope of public health law and therefore improper. This is true of laws like 
taxation that Epstein sees as punitive and constraining, but his rejection of the government’s 
role also applies to providing information and educational tools, that Epstein (similar to 
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Rothstein above) argues can and should be provided by the private sector, in the absence of 
any particular expertise required of government.137   
 
These views might represent the theoretical minority of public health law scholarship, but 
their voices have not been lost in the wider ongoing debate about what is public health law, 
and what are its goals and values. Like the scholars above, politicians and public health 
policy-makers have been observed as demonstrating an ongoing reluctance to tackle the 
social determinants of health, which Bobinski theorises might be due to deeply embedded 
ideological norms of personal responsibility and autonomy.138 The following section will 
demonstrate that these are norms that proponents of a broader theory of public health law 
seek to alter. However, in one of the most recent theoretical analyses, Jacobson has 
acknowledged that, “despite ideological difference…most supporters of public health 
regulations are also likely to be concerned about undue intrusion into personal freedoms”.139 
This too will be confirmed by the discussions of scholars and participants presented 
throughout the rest of this thesis, and is one of the main reasons why one of the core values of 
Gostin’s theory is represented as a ‘balancing act’ between the government’s powers of 
coercion and the need to respect individual rights and freedoms.  
 
There are also undoubtedly benefits in striving to clearly define the boundaries of public 
health law both in theory and practice, yet this should not become the basis for limiting the 
ability of public health law to adapt and respond to emerging issues in the wider 
environments or shifts in the disease burden of countries like Australia. From the sanitarians 
of the nineteenth century onwards, initiating social and environmental reforms to prevent 
illness or injury has always been and should continue to be a core concern of public health 
law, irrespective of whether the disease being prevented is infectious or chronic.140 This is 
because, from a stewardship perspective, governments are legitimately tasked with 
maintaining the, “essential infrastructural conditions for human well-being”,141 and if the 
self-regulation of individuals, communities, industries and the market has been tried and has 
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failed to improve the health of the population, the need for public health law is heightened. 
Public health law may have become an, “increasingly contentious and a visible and symbolic 
target for what opponents consider to be governmental overreach”,142 yet with continued 
research and theoretical debate, this need not be an insurmountable barrier to effective action. 
 
3.4.2 Promoting population-based public health law in liberal democracies 
 
Gostin welcomes the theoretical and practical discussion the above arguments evoke, and he 
is an active participant in the scholarly debate. He too has cautioned the field of public health 
against conceiving itself too broadly, and he argues that all policies and interventions that 
guide behaviours, regardless of the public health values they support, should still be based on 
rigorous science.143 However, he also recognises that it can be difficult to obtain an, “accurate 
calculation of risk”, or such scientific evidence that might serve as a compelling justification 
for public health legislation in practice, particularly when the law itself is one of a number of 
strategies to alter the many environments that affect the incidence of chronic diseases like 
obesity.144 This is the reason that the precautionary principle continues to play a significant 
role in public health law theory, and the reason it has been written into some Australian 
legislation.145 Additionally, Gostin’s broader notion of a collaborative and socially just public 
health law has gained momentum in the literature, in what DeVille describes as a growing, 
though incomplete, consensus.146 Public health law is no longer thought of by most scholars, 
“as a subset of health law”, focused only on preventing infectious disease and acute health 
risks; its mission remains in part to address the social determinants of health, and its scope 
has been extended to encompass the prevention of chronic diseases like obesity.147  The 
majority of public health law literature also continues to frame the goals of public health law 
using the core values of Gostin’s theory, including community, collaboration, coercion, 
prevention and social justice. For example, in 2004 Beaglehole and colleagues defined public 
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health as, “collective action for sustained population-wide health improvement”, to improve 
health and reduce inequalities through leadership, collaborative action, political engagement, 
and a multidisciplinary approach to addressing the social determinants of health.148  
 
However, as the previous section demonstrated, in academic and popular literature there has 
also been a continued focus on the ideas of freedom and individual responsibility, and the 
threat to individual and commercial liberties as a result of public health law. This tension has 
likely existed since the inception of public health laws in the mid-19th century, and also exists 
with regard to a wide range of government actions outside of public health. In response to 
those scholars above who wish to limit the use of law as a tool to better public health in the 
name of clarity or freedom, and in response to libertarians who believe that for individuals to 
reach their full potential in society they must be free to err as well as to succeed, Gostin 
responds, “Personal choice is always conditioned by social circumstances…The opportunity 
for a healthy life is the primary freedom, as it underwrites so many of life’s options”.149 Not 
everyone in a society has that same opportunity, and limiting the scope of public health law 
on the grounds of individual choice and personal responsibility essentially abandons those 
who are unable to protect themselves or act in their best interests.150 Individuals matter, and 
being free from poor health is as important to liberty as free choice,151 but the focus of public 
health law lies in addressing the sum of people’s experiences, rather than each unique set of 
circumstances. 152  Gostin argues that, therefore, laws that proponents of a narrower 
interpretation reject (including those to prevent obesity) do not improperly coerce or 
constrain liberties. In supporting this position, Jacobson suggests there is a distinction to be 
drawn in this debate between the inconvenience of a public health law to an individual and its 
coercive nature,153 because instead, coercion in public health law operates at the population 
level. The use of coercion is concerned with altering the broader social and environmental 
practices and settings that affect the health of the public, and not necessarily with 
constraining individual liberties or, “coercing people without their consent for the sake of 
their own health.154  
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However, this aspect of defending public health law’s broader mission to prevent infectious 
and chronic disease is not well understood or articulated outside the field’s theoretical 
scholarship, and perhaps for this reason, there are some problems with the continued 
dominance of this debate in the literature. Firstly, Jacobson argues that the ongoing focus on 
individual responsibility versus the power of governments reflects, “political and content 
polarisation”, accentuating ideological differences and crowding out the ability of scholars to 
theoretically explore an acceptable middle ground, one where individual choice and personal 
responsibility is accepted, as is the legitimate role of governments in making laws to better 
public health.155 Additionally, focusing on individual responsibility for health risks masking 
the importance of the social determinants of health, the ability of other values such as 
community and social justice to be helpful problem-solving tools, and the ability of robust 
public health systems to prevent so-called ‘overreach’.156 There is also a risk that such an 
emphasis in theoretical discussions will lead to public health policies that also emphasise 
individual responsibility. This is seen to have a number of undesirable social or community-
level consequences, including: 
 Stigmatisation and marginalisation of sick or vulnerable groups; 
 Obstructing the community’s visibility and acceptance of the social determinants of 
health as a political and social priority; 
 Oversimplifying complex health problems; 
 Minimising the importance of social responsibility and collective action; 
 Encouraging concepts of perfectibility in individuals and communities; and  
 Increasing individual surveillance of the self and others.157 
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For these reasons, Gostin and others are critical when public health law is justified only as a 
means of protecting vulnerable people or arming people with information to make healthier 
decisions, without also referring to the wider environmental needs.158 Altering the economic, 
informational, built and social environments may indeed, “[clear] the way for them 
[individuals] to follow a less-obstructed path that increases the choices they want to 
make”,159 but focusing only on the usefulness of public health laws to individuals arguably 
reinforces those deeply embedded norms of personal responsibility noted by Bobinski.160 
Finally, this might also limit the development of a, “robust justification for intervention”, 
including tools to evaluate various laws, creating approaches that focus more on the way that 
laws constrain individual and commercial liberties, to the detriment of those laws that 
nevertheless address social or environmental forces that negatively affect public health.161  
 
To prevent these outcomes, Wallack and Lawrence, and most recently Sun, argue that the 
public health discourse must move away from individualism to better articulate the goals and 
values of public health.162 If communicated well, population-level goals and values will be 
internalised, will become part of a new discourse, and will become, “the lens through which 
to perceive health problems and the principles to guide their [the public’s] actions”.163  
Wallack, Lawrence and Berman agree that it is the role of public health advocates to help the 
public see the causal connections between their own wellbeing and the wellbeing of others 
and to promote a less individual-oriented ideal.164 They argue that a society that accepts 
interconnectedness and reflects humanitarian values in its structure will better understand the 
meaning of public health and will be able to respond more appropriately to its challenges, by 
translating the values of community and justice into active public policy based on the 
application of sound theoretical frameworks.165  
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On this basis, it can also be said that a society that has a good understanding of the goals and 
all seven values of public health law are more likely to reject some of the individual-oriented 
arguments made by the scholars described in this chapter, and instead are more likely to 
support and prioritise the role of public health law as Gostin’s theory intends; as a 
population-based approach to law-making that targets the social determinants of health and 
the need to reduce health disparities. It is important to note that while much of this theoretical 
literature stems from the United States, where individual freedoms are constitutionally 
protected, it can also be applied to Australia as a liberal democracy. As such, the arguments 
presented in this and the previous section highlights the theoretical and practical relevance of 
this research, which also considers participants’ understanding of the goals and values of 
public health law, and which will draw conclusions as to how these might be better balanced 
and articulated in both theory and in the use of law as a tool to prevent obesity. 
 
3.4.3 The legitimate role of law as a tool to prevent obesity 
 
Gostin’s population-based theory of public health law imagines the creation of supportive 
social and physical environments, incorporating values of community, collaboration and 
social functioning, to defend a vision of public health that encompasses the prevention of any 
acute or chronic health problem that occurs at the population level, including obesity. 
However, it may be that the continued focus on individual responsibility is one of the reasons 
why the potential for public health law to prevent obesity is currently thought to be largely 
unrealised.166 To date, obesity prevention efforts in Australia have primarily focused on 
policy development, health information campaigns, food labelling, dietary guidelines, healthy 
food availability in schools, and increasing physical activity, as opposed to interventions to 
radically transform the informational, built and socioeconomic environments such as 
advertising restrictions, mandatory reformulation or taxation.167  Even government-funded 
health promotion campaigns have been described as philosophically “muddled”.168  
 
Like the discussion of public health law more generally in this chapter, the continued 
treatment of obesity as an individual health problem (and the ongoing dominance of values 
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such as individual responsibility in this context) undermines the potential for structural or 
population-level interventions to address the social determinants of health and reduce social 
inequalities.169 It also contributes to the image of obesity prevention laws as oppressive and 
controlling.170 Focusing on individual responsibility for obesity also absolves both the food 
industry of the responsibility for the products they sell, and the government of the 
responsibility to maintain environments that specifically affect the affordability, availability 
and accessibility of food, as well as the way that people within communities socialise around 
and interact with food.171 These should be important features of any government-led response 
to obesity prevention, and in re-framing public health law as a population-level not 
individual-level endeavour, theories of public health law should, “remain open to the idea 
that the State can sometimes validly regulate harms that are apparently self-imposed, but 
which are deeply embedded and pervasively harmful to the populace”, as is the case with 
obesity in Australia.172 The consistent way in which scholars in Australia have demonstrated 
their agreement with this theoretical position of Gostin’s is revealed in Chapter 5: Law as a 
Tool to Prevent Obesity, which reviews some of the most widely supported opportunities for 
public health law to prevent obesity, and the ways in which barriers to achieving these 
advances in public health law might be overcome. However, before exploring these 
opportunities and in further constructing the theoretical framework of this research, it is also 
necessary to, firstly (in this chapter), explore the way in which Gostin’s population-based 
theory has been incorporated into the work of other theorists, and secondly (in the next 
chapter), to evaluate the way that frameworks of public health ethics can contribute to the 
understanding and application of public health law’s core values.  
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3.5 Beyond Gostin: Magnusson’s conceptual framework for public health law 
 
Joining Gostin’s quest to develop a theoretical framework within which the goals and values 
of public health law can be translated successfully into active public policy has been 
Australian public health scholar, Roger Magnusson. In 2007 Magnusson proposed a 
framework for further conceptualising the field of public health law that incorporated aspects 
of Gostin’s theory.173 In developing his framework, Magnusson examined a range of existing 
theories and scholarly debates, both broad and narrow in their conception of public health 
law. This included theories of social epidemiology, global health and human rights, as well as 
the ideas that public health is a salient value in theories of public health law and that law is 
itself a social determinant of health.174 Magnusson noted that balanced disease prevention 
requires a range of interventions, from broader, population-based initiatives to those that 
target specific groups or risk factors, to provider-based health care.175 However, he was 
critical of the continued dominance of primary care in disease intervention. He drew on the 
work of Gostin and others to argue that a population health perspective is required. There are 
six elements of his theoretical framework, framed both as questions and goals for the 
development and evaluation of public health law and policy. These six steps are 
demonstrated in Figure 6, and are examined in greater detail below. How Gostin’s theoretical 
framework complements and informs Magnusson’s framework is further demonstrated in 
Figure 7. Gostin’s theory of public health law is most strongly incorporated into 
Magnusson’s framework at questions one through to three, and it is questions one and three, 
specifically, which this research is most concerned with.  
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Figure 6 Magnusson’s Theoretical Framework for Public Health Law 
 
Source: Roger Magnusson, ‘Mapping the scope and opportunities for public health law in liberal democracies’ 
(2007) 35(4) Journal of Law, Medicine & Ethics 571, 573. 
 
 
Gostin and Hodge endorsed Magnusson’s theoretical work at the time of publication as 
providing, “new vision for a modern legal framework to improve global health within liberal 
democracies”.176 In 2011, Magnusson also proposed a truncated version of this framework 
(stages two to five summarised above) in developing a framework for laws in the field of 
cancer prevention.177 The complete framework includes: 
 
1) The goals and values of public health law: What is public health law? As the first step in 
the framework, understanding the goals and values of public health law is presented as a task 
of primary importance. Like Gostin, Magnusson argues that, “public health is itself a value 
that must be weighed, both in national legal systems and in theories of public health law”.178 
What the law can do to improve public health ultimately depends on values, and questions 
such as:  
 How much health does the public want relative to other social goods;  
 Which determinants of health is society willing for law to engage with; and  
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6) Specific laws, processes and remedies: What specific laws exist within a particular jurisdiction?  
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 Which sites for intervention is society prepared for law to enter?179  
Determining the weight given to the value of public health is in part dependent on answering 
these questions, and is described by Magnusson as a “critical variable” in theories of public 
health law, as goals and values strongly influence what society regards as appropriate legal 
intervention.180  
 
2) The objects of legal regulation, or the determinants of health: What is public health trying 
to influence? Magnusson, like Gostin, advocates a population-based approach to public 
health that deems ‘upstream’ social and economic factors, sometimes also referred to in 
literature as ecological factors, to be the most significant determinants of health, rather than 
constraining policy development to a focus on only individual risk factors or high-risk 
groups.181 To this end Magnusson has also expanded on McKinlay and Marceau’s model of 
the social, environmental, lifestyle and physiological determinants of heart disease to apply to 
health in general. 182 He lists factors influencing population health and appropriate regulatory 
responses, in descending order from distal to proximal; 
 Global influences, requiring global health governance; 
 Ecological variables (economic, environmental, social and cultural), requiring 
universal prevention directed at the whole population; 
 Place (local environment, workplace, housing and transport), requiring setting-
specific interventions; 
 Behaviours, requiring targeted, selective and/or universal strategies to encourage or 
induce behaviour change; 
 Clinical health care settings, requiring provider-based interventions for prevention 
and management of illness; and 
 Biophysical factors and health outcomes, requiring clinical interventions.183 
 
As an advocate for an ecological, population-based approach to identifying and preventing 
public health risks, Magnusson has also mapped the second category, ecological variables, in 
greater detail. His ecological variables include physical places or environments that provide 
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settings for health policies, systems and industries that health policies shape and regulate, 
socioeconomic and demographic characteristics that position people within society, and 
broader influences such as price, constitutional values, politics and culture.184 However, he 
notes that further research is needed to clearly delineate these variables as, “pathways of 
influence” for population health. 185  Magnusson’s hierarchy is similar to Warnecke and 
colleagues, who in 2008 also proposed a hierarchical model for the analysis of population 
health.186 They identified distal, ‘fundamental’ determinants of health such as social and 
institutional policy, ‘intermediate’ determinants of health such as the social and physical 
environment, and ‘proximal’ individual and biological determinants including individual 
demographics, risk behaviours and genetics.187 Similar to Magnusson’s approach to balanced 
disease prevention, Warnecke and colleagues identified the need for interventions to address 
both population and individual risk factors.188  
 
3) Categories of legal intervention: What are the different forms of legal intervention? 
Gostin’s seven legal tools for public health form the basis for this element and Magnusson 
argues these should be interpreted broadly.189 His own typology of legal interventions is 
based on Gostin’s model and includes the use of law to develop: 
 ‘Inward-facing’ health infrastructure and governance;  
 ‘Outward-facing’ informational, economic, environmental and social policies, plus 
command and control regulation; and  
 Legal remedies through the courts via private claims and statutory remedies.190 
 
There are also potential barriers to legal intervention which should be identified at this stage 
of the framework, including problem misidentification, criminalisation of behaviour, a lack 
of public support, lobby group opposition, low perceived threat of punishment and 
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insufficient enforcement resources.191 Also, while Gostin and Magnusson have labeled their 
own work as highly political in a somewhat cautionary manner,192 the fact that the use of law 
as a tool for public health is often politicised is no reason to constrain public health forever to 
a narrow application.193 Instead an, “open exchange of values and positions”, is needed.194 
Understanding not only what options are available for legal intervention, but also the context 
within which laws would operate and within which consequences may arise, is necessary to 
successfully understand and develop law as an effective and efficient tool for public health. 
 
4) Modes of regulation, or strategies for ensuring compliance (legal versus quasi-legal and 
non-legal forms of regulation): How is public health law enforced? Like Gostin, Magnusson 
favours a collaborate approach and notes the important role of private and non-government 
organisations to act as “policy entrepreneurs” to improve community health.195  
 
5) Who performs the regulatory function within different tiers of government: Who 
regulates? Gostin’s framework focuses on the broad use of law as a tool for public health 
rather than the division of power between tiers of government and the various roles of 
jurisdictions.196 Yet in resisting specificity in this way Gostin’s framework allows the theory 
to be more readily applied in nations of varying political structures, and Magnusson has 
praised Gostin’s model for its flexibility and links to the social determinants of health.197 
 
6) Specific laws, processes and remedies: What specific laws exist within a particular 
jurisdiction? Ultimately, public health law needs to explain how legal interventions will 
operate to achieve desired health outcomes.198 
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Magnusson’s endorsement of aspects of Gostin’s theory within his own conceptual 
framework and other literature serves to legitimise and perhaps adapt Gostin’s work to a 
slightly more Australian context, but more importantly, this analysis reveals the 
complementary relationship between the two theories. This is particularly evident in 
examining the way in which the goals and values of public health law are understood and 
considered of primary importance by both scholars. This relationship is depicted in Figure 7 
below. While it is Gostin’s more values-based conception of public health law that forms the 
initial, theoretical foundation of this research, this section and Figure 7 demonstrates the 
significant contribution or flow-on effect of research that such as this, which seeks to better 
understand those values. Such research might also then influence how other theories and 
frameworks, like Magnusson’s, are interpreted and applied in Australia and around the world. 
 
It should also briefly be noted that Gostin’s theory has been incorporated into other 
promising public health law theories, namely of global public health. Gostin’s work makes up 
the ‘national branch’ of Fidler’s globalised theory of public health law, which also considers 
the role of international and global law.199 Gostin’s theory itself does not specifically address 
international law, though Gostin himself is an advocate for global health and global health 
governance.200 Magnusson also makes room for global factors to be considered as important 
social determinants of health at both international and national levels.201 This includes the 
global distribution of health and health care resources, and international law and policy such 
as the World Health Organisation’s Global Action Plan for the Prevention and Control of 
NCDs (Non-Communicable Diseases) 2013-2020 and their Global Strategy on Diet, Physical 
Activity and Health.202 However, while remaining significant to the progress of the field of 
public health as a whole, the international application of public health law is not the focus of 
this thesis and so these developments are not discussed in detail. 
 
 
																																																								
199 David P Fidler, ‘A globalised theory of public health law’ (2002) 30(2) Journal of Law, Medicine and Ethics 
150. 
200 Gostin and Hodge Jnr, above n28, 522; Benjamin Mason Meier, et al, ‘Bridging international law and rights-
based litigation: mapping health-related rights through the development of the global health and human rights 
database’ (2012) 14(1) Health and Human Rights E20. 
201 Magnusson, ‘Mapping the scope and opportunities for public health law in liberal democracies’, above n27, 
580-1; Magnusson and Patterson, above n22. 
202 World Health Organisation, Global Action Plan for the Prevention and Control of Non-Communicable 
Diseases 2013-2020 (2013) < http://apps.who.int/iris/bitstream/10665/94384/1/9789241506236_eng.pdf>; 
World Health Organisation, Global Strategy on Diet, Physical Activity and Health (2004) < 
http://www.who.int/dietphysicalactivity/strategy/eb11344/strategy_english_web.pdf>. 
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Figure 7 Developing a Theoretical Framework for Public Health Law 
 
“Public health law is the study of the legal powers and duties of the state, in collaboration with its partners, to ensure the conditions for people to be 
healthy…The prime objective of public health law is to pursue the highest possible level of physical and mental health in the population, consistent with the 
values of social justice.” – Lawrence Gostin*  
	
	
 
 
Conclusion 
	 	
GOSTIN’S CORE VALUES OF PUBLIC HEALTH 
LAW 
 
Prevention  – reducing risk of harm from injury or illness 
Government  – duty to protect public health    
Coercion  – balancing with respect for individual rights 
Populations  – shared, large-scale interventions 
Communities – encouraging social participation & support 
Social Justice  – fair and equitable to all 
Partners  – working with business, media, community  
MAGNUSSON’S FRAMEWORK FOR 
CONCEPTUALISING LAW’S CONTRIBUTION 
TO PUBLIC HEALTH 
 
1) The goals and values of public health law: What is 
public health law?  
 
2) The objects of legal regulation, or the determinants 
of health: What is public health trying to influence? 
 
3) Categories of legal intervention (eg, the “Gostin 
model” of law as a tool to address public health): 
What are the different forms of legal intervention? 
 
4) Modes of regulation, or strategies for ensuring 
compliance (legal vs quasi-legal and non-legal forms 
of regulation): How is public health law enforced?  
 
5) Who performs the regulatory function within 
different tiers of government? Who regulates? 
 
6) Specific laws, processes and remedies: What specific 
laws exist within a particular jurisdiction?  
GOSTIN’S LEGAL TOOLS FOR PUBLIC HEALTH 
 
Power to tax and spend 
Power to alter the information environment 
Power to alter the built environment 
Power to alter the socio-economic environment 
Direct Regulation of persons and business 
Indirect regulation through tort and litigation 
Deregulation 
RESEARCH TASK AND AIMS 
 
This project aims to consider whether or 
not the values relevant to theories of 
public health law could be useful tools in 
determining the scope of the 
government’s role in obesity prevention. 
It was designed to analyse the role of 
values in theories of public health law and 
in obesity prevention literature, and also 
to consider the potential significance of 
these values to the attitudes and decisions 
of scholars and research participants, 
incorporating the results of a small, 
qualitative study. 
PRIMARY RESEARCH QUESTION 
 
How might the values of public health 
law, as identified in literature and 
interpreted by scholars and research 
participants, influence the development of 
public health law theory and the 
perceived legitimacy of the use of law as 
a tool to prevent obesity?	
Source:	Roger	S	Magnusson,	‘Mapping	the	scope	and	opportunities	
for	public	health	law	in	liberal	democracies’	(2007)	35(4)	Journal	
of	Law,	Medicine	&	Ethics	571,	573.	
	
*Source:	Lawrence	O	Gostin,	Public	health	law:	power,	duty,	
restraint	(University	of	California	Press,	2nd	ed,	2008)	4‐5,	32.	
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3.6 Conclusion 
 
This chapter has detailed the Theoretical Framework for Public Health Law that forms the 
foundation of this research. Gostin’s theory of public health law can be summarised as a 
socially just, population-based approach to legitimate government responsibility, including its 
powers and duties to enact coercive measures for the prevention or amelioration of risk, and 
to support functioning communities in collaboration with health partners. The majority of 
public health law scholars have endorsed Gostin’s work, though there is a continued 
emphasis in the literature on values relating to the preservation of individual choice, personal 
responsibility and commercial liberties. Gostin and others argue that this emphasis may be 
reduced by a greater consideration of values such as collaboration, a population-based 
approach, community and social justice. These values have also been incorporated into 
Magnusson’s conceptualisation of public health law, which itself makes a significant 
contribution to the field.  
 
The question of ‘what is public health law, what are its goals and values?’ remains of primary 
importance in both Gostin and Magnusson’s theories. However, very little research has been 
conducted to test the meaning or significance of these values either in theory or in practical, 
decision-making contexts. With this in mind, the potential for the research presented in this 
thesis to make a significant and original contribution to knowledge is clear. This thesis 
comments on scholars’ and participants’ understanding and application of the values relevant 
to both Gostin and Magnusson’s theoretical frameworks of public health law, evaluating each 
value’s potential influence in answering questions of whether or not (and how) governments 
should use a wide variety of laws to prevent obesity. This research therefore speaks not only 
to the construction and understanding of Gostin’s theory, but also to the understanding and 
potential application of Magnusson’s framework to future Australian public health law and 
policy development.  
 
	
  
	
	
95
Chapter 4: 
The Role of Public Health Ethics in the Theoretical Framework 
  
In the last chapter… 
 
Chapter 3 A Theoretical Framework for Public Health Law 
 
In this chapter… 
 
4.1  Introduction 
4.2  The origins of public health ethics 
4.3  Core values common to theories of public health law and ethics 
4.4  Public health ethics and the use of law as a tool to prevent obesity 
4.5 Conclusion 
 
In the next chapter… 
 
Chapter 5 Law as a Tool to Prevent Obesity 
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4.1 Introduction 
 
This research project aims to consider whether or not the values relevant to theories of public 
health law can be useful tools in determining the scope of the government’s role in obesity 
prevention. However, pursuing this requires being able to understand and articulate the seven 
core values of public health law, and the previous chapter has demonstrated that the field’s 
literature does not always clearly speak to these values. Additionally, very little previous 
research has been conducted to clarify, test or confirm the meaning of these values or their 
role in the development or application of theory. Therefore, the literature review that was 
designed to address research sub-question one of this project (‘What are the goals and values 
of theories of public health law, and how are they significant to scholars’ beliefs about the 
role of governments (and the law) in preventing obesity?’) was also guided by the 
representation of values in theories of public health ethics. 
 
Public health ethics proved to be an integral component of this review because the process of 
public health law is an inherently ethical endeavor; a regulatory expression of the ongoing, 
broader philosophical debates about the role of the individual as an autonomous being and a 
member of community, the values of justice and equity, and the role of governments to 
preserve and/or limit individual freedoms to benefit the population as a whole. Public health 
ethics supports this process by attempting to understand and ‘weigh’ these values in the 
context of solving a wide variety of public health problems, including obesity and other 
chronic diseases.203 Ethical frameworks are also considered particularly useful when a wide 
variety of sometimes coercive laws might be used as tools for public health, “in the face of 
diverse personal and public values and political adversity”, which may exist within and 
between communities.204 While public health ethics cannot provide the ‘right’ answer to 
questions about which laws, if any, might be more appropriate than others in any given 
context, the study of public health ethics remains complementary to that of public health law. 
Gostin argues that its application can act as, “a helpful methodology for examining difficult 
problems in public health”.205  
																																																								
203 Daniel Callahan and Bruce Jennings, 'Ethics and public health: forging a strong relationship' (2002) 92(2) 
American Journal of Public Health 169, 173. 
204 Mita Giacomini, Nuala Kenny and Deirdre DeJean, ‘Ethics frameworks in Canadian health policies: 
foundation, scaffolding, or window dressing?’ (2009) 89 Health Policy 58, 66; D L Weed and R E McKeown, 
'Science, ethics, and professional public health practice' (2003) 57(1) Journal of Epidemiology and Community 
Health 4, 5. 
205 Gostin, Public Health Law and Ethics: A Reader, above n94, 59. 
	
	
97
As suggested, one such difficult problem is in considering the use of law to prevent obesity. 
Because of the ongoing debate over the theoretical scope of public health law, specifically the 
nature of the government’s responsibility to prevent obesity, a clear understanding of the 
goals and values of public health law is crucial to policy development in the field. This 
requires being able to, “identify and clarify the values and interests that form the basis for 
common decisions and action”.206 As depicted in Figure 8 below, this is also the primary task 
of public health ethics. In fact, the literature of public health ethicists, as opposed to that of 
legal scholars, is often more explicit in the way it communicates this values-oriented task, 
and therefore the field of public health ethics can help to clarify the scope, meaning and 
potential influence of values relevant to the use of laws to prevent obesity.  
 
In order to establish this and to further explore the values relevant to this research, this 
chapter will begin with a brief but recent history of the development of public health ethics. It 
will be followed by a critical evaluation of the way the core values of public health law are 
utilised (singularly and together) by a wide range of public health ethics frameworks. It is the 
descriptions of values contained in this chapter that will contribute to the values-based 
analysis and presentation of results in later chapters of this thesis. Finally, this chapter will 
look at how the field of public health ethics can help to answer questions of whether and how 
governments should use law as a tool to prevent obesity, thereby contributing also to the 
continued development of public health law. 
 
Figure 8 The intrinsic relationship of public health ethics to public health law 
 
 Primary role to identify and clarify values that can guide 
ethical decision-making for public health 
 
 
 
 
A need to identify the meaning and significance 
of values, to guide ethical decision-making on the use of law as a tool for public health 
 
	
  
																																																								
206 Giacomini, Kenny and DeJean, above n204, 67. 
PUBLIC 
HEALTH 
ETHICS 
 
Inherently values-
based 
PUBLIC 
HEALTH  
LAW 
 
An inherently 
ethical endeavour 
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4.2 The origins of public health ethics 
 
Public health ethics separated from the field of bioethics and became recognised as a distinct 
field of scholarship in the 1980s. Bioethics is the field of ethical study relating to medicine, 
life sciences, biotechnology, health and health service delivery. However, bioethics itself is 
not a certain field, its principles are often disputed, and it is generally considered unable to 
address problems that arise in public health and broader health policy, hence the creation of a 
separate public health ethic.207 The differences between public and biomedical health arise to 
the extent that public health practice often involves a diverse team of actors (from public 
health practitioners to government policy-makers) acting in a non-medical capacity to better 
population health, whereas bioethics is more often concerned with the practice of medical 
and scientific professionals in health research and the clinical treatment of individuals.208 Yet 
some similarities remain. One approach to bioethics that appears to have been particularly 
influential in the development of public health ethics is principalism, stemming from the 
work of Tom Beauchamp and James Childress in the 1970s. Principalism recognises four 
principles to be considered and weighed equally in solving ethical dilemmas and justifying 
decision-making: 209 
 Autonomy, which focuses on the preservation of patient liberties, disclosure, 
consent, and bodily integrity;  
 Beneficence, or the provision of benefits to others;  
 Non-maleficence, or the prevention of harm; and  
 Justice, which focuses on ensuring individuals have adequate access to primary 
health care.210  
These principles remain a dominant presence in the bioethics-oriented literature on public 
health, although their meaning has been re-interpreted through a broader, population-based 
lens. For example, while justice in bioethics focuses on individual access to health care, in 
public health ethics its interpretation involves notions of equity and the need to address 
population health disparities.211  
 
																																																								
207 Ibid, 67. 
208 Lisa M Lee, ‘Public health ethics theory: review and path to convergence’ (2012) 40(1) Journal of Law, 
Medicine and Ethics 85. 
209 Ibid, 86. 
210 Tom L Beauchamp and James F Childress, Principles of Biomedical Ethics (Oxford University Press, 6th ed, 
2009). 
211 Lisa M Lee, above n208, 85-98. 
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As with any emerging ethic, public health ethics remains somewhat uncertain of its mission, 
theory and method, and literature on developing theoretical frameworks as well as the 
operational capacity and application of existing frameworks to public health law and policy is 
sparse.212 However, public health ethics has developed three distinct branches:  
 The ethics of public health professionals in practice; 
 The applied ethics within public health such as trade-offs between collective goods, 
individual interests and social justice, and  
 The ethics for public health, including advocacy ethics and the value of population 
health in relation to other social values.213  
While Lee calls for public health ethics frameworks to guide practitioners,214 most attention 
in literature has been given to the latter two branches.215 Of all three branches it is the second 
that is most relevant to this research and to the development of theories of public health law. 
The third branch of public health ethics is also relevant, insofar as it relates to the quest for 
public health to become a salient value worthy of being weighed more highly against 
competing public policy interests. Depending on which of these branches a theoretical or 
practice-based framework of public health ethics aims to address, frameworks can be brief 
and list-based, or longer and more scholarly, or both.216  
 
4.3 Core values common to theories of public health law and ethics 
 
4.3.1 The use of values in public health ethics frameworks 
 
As stated above, theories and frameworks of public health ethics are inherently values-based. 
Kenny and Giacomini have said, “health policy ethics must be able to analyse, accommodate, 
and reconcile multiple beliefs about the ‘right’ criteria for ‘good’ choices”, and this requires a 
keen understanding and application of values.217 In 2012 Lee performed a detailed review of 
the literature on public health ethics and has mapped the philosophical underpinnings, core 
values and operating principles of thirteen of the most significant theoretical and practice-
																																																								
212 Giacomini, Kenny and DeJean, above n204, 66. 
213 Gostin, ‘Public health, ethics and human rights: a tribute to the late Jonathan Mann’, above n143, 124. 
214 Lisa M Lee, above n208, 96. 
215 James F Childress, et al, ‘Public health ethics: mapping the terrain’ (2002) 30(2) Journal of Law, Medicine 
and Ethics 170, 172. 
216 Giacomini, Kenny and DeJean, above n204, 68. 
217 Nuala Kenny and Mita Giacomini, ‘Wanted: a new ethics field for health policy analysis’ (2005) 13(4) 
Health Care Analysis 247, 256. 
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based frameworks from 1996 to 2010.218 Lee describes the state of public health ethics as a 
collection of disjointed theories that lack a coherent approach.219 Behrmann argues that more 
attention should be directed towards, “defining moral values that will guide health policy and 
public health interventions”.220 These concerns echo those of Giacomini and colleagues who 
have noted difficulties with ethical frameworks that are “detached” from policy.221 They 
found a diverse and vague range of ‘health policy’ values evident in existing frameworks 
could be grouped into values concerning health services and governance, different states of 
health and wellbeing, equity and justice, economic viability, caring and service, 
inclusiveness, individual responsibility, pride and identity, and quality.222 These varied not 
only in terms of language and scope, but also in terms of justification, clarity and 
coherence.223  
 
As the following review in this section will demonstrate, values are often either described by 
scholars using the same terms but interpreted differently, or different terms are used to 
describe the same or similar underlying values. This is because law and policy-makers often 
develop values for ethical frameworks based on their own understandings.224 Some values 
may also be omitted from frameworks, either because they are so fundamental they become 
assumed, or because they were not central to the health law and policy that informed the 
framework’s development.225 This lack of clarity in both the description and non-description 
of values risks masking the, “fundamentally different aims” of varying ethical frameworks, 
an important consideration when frameworks also need to be transparent, legitimate and 
robust.226 Many frameworks and values analyses also subscribe to different philosophical 
underpinnings (such as utilitarianism, feminism, libertarianism and principalism). 227  A 
theoretical analysis of these is beyond the scope of this thesis, though importantly, 
																																																								
218 Lisa M Lee, above n208. 
219 Lisa M Lee, above n208, 95. 
220 Jason Behrmann, 'In complement with Upshur's observations for obesity is the paucity of ethical analysis for 
allergy' (2013) 10(1) Bioethical Inquiry 137. 
221 Giacomini, Kenny and DeJean, above n204, 67. 
222 Mita Giacomini, et al, ‘The policy analysis of ‘values talk’: lessons from Canadian health reform’ (2004) 
67(1) Health Policy 15, 18. 
223 Giacomini, Kenny and DeJean, above n204, 66-69. 
224 Ibid, 69. 
225 Ibid, 68. 
226 Ibid, 67. 
227 Lisa M Lee, above n208, 89-90; Carlo Petrini and Sabina Gainotti, ‘A personalist approach to public health 
ethics’ (2008) 86(8) Bulletin of the World Health Organisation 624, 626. 
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recognising values in public health law or ethics does not mean a commitment to any 
particular political or philosophical theory.228  
 
It is also common for frameworks to differ in terms of the way they represent values as 
substantive, more abstract principles (such as equity), or procedural, more concrete objectives 
(such as evidence), depending on the purpose of the framework itself, be it grounded in 
public health theory or practice, or both. 229  Values may also be referred to as goals, 
objectives, principles or moral considerations. As such, perhaps the primary challenge of 
developing a separate public health ethic is in achieving an overarching sense of coherency, 
both in relating to existing values and ethical theory, and in informing policy action.230 Many 
frameworks do build upon the work of previous scholars, and there is a visible move to 
integrate the values of interconnectedness, justice and communities into public health ethics 
frameworks founded otherwise in bioethical principalism.231  
 
This section will explore the meaning and use of these values in two sub-sections, mirroring 
the latter structure of this thesis. Firstly, to complement Part Three of this thesis, there will be 
an analysis of values that look at the role and responsibility of governments, versus notions of 
autonomy and individual responsibility. Secondly, to complement Part Four of this thesis, 
there will be an analysis of the values of community and social justice. Both sub-sections will 
also deal in part with notions of population, as a focus on population health is what separates 
public health ethics from the individual-oriented field of bioethics. 
 
4.3.2 The roles and responsibilities of governments and individuals in public health 
 
The value of individual autonomy and the rights or responsibilities of the individual to make 
choices determining their own health is one of the core values of bioethical principalism that 
has carried through into frameworks of public health ethics, despite the population-level 
focus that the goals and values of public health law prescribes. However, it may be the case 
that the development of public health ethics frameworks is also being stymied by the ongoing 
miscommunication of public health law described in the previous chapter, in which public 
health law is sometimes explained or justified using an individual-oriented discourse that 
																																																								
228 Childress, et al, above n215. 
229 Giacomini, Kenny and DeJean, above n204, 61. 
230 Ibid, 67; Lisa M Lee, above n208. 
231 Lisa M Lee, above n208, 95. 
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promotes the notion of individual responsibility for health. 232  Whether the popular and 
academic discourse surrounding the theory and purpose of public health law has had any 
effect on the continued focus on individual autonomy and personal responsibility in public 
health ethics frameworks is untested, but is worthy of future consideration. 
 
In public health ethics frameworks, autonomy and the promotion of healthy individuals is 
represented in a number of ways. Firstly, literature appears to rely heavily on values 
described as autonomy,233 individual liberty,234 self-governance,235 freedom (freedom in the 
absence of arbitrary power or from coercion)236, and the respect of individual rights and 
choices.237 The rights and responsibilities of individuals to maintain their own health are also 
represented in frameworks that speak to the facilitation of individual health, empowerment, 
personal responsibility for health, the dissemination of knowledge, and making healthy 
choices easier.238  Related to these latter representations of autonomy are more procedural 
values relevant to the role and responsibility of governments in public health. These are 
values of trust, truthfulness, transparency, evidence-based decision-making, accountability 
																																																								
232 McKee and Raine, above n167; Gostin, Public health law: power, duty, restraint, above n23; Kelly K 
Garcia, ‘The fat fight: the risks and consequences of the federal government’s failing public health campaign’ 
(2007) 112(2) Pennsylvania State Law Review 529; John Coveney, ‘Why food policy is critical to public health’ 
(2003) 13(2) Critical Public Health 99, 100; Robyn Charlwood, ‘Public health nutrition’ (1995) 6(2) Nutridate 
4; Magnusson, ‘Obesity prevention and personal responsibility: the case of front-of-pack food labelling in 
Australia’, above n171. 
233 European Public Health Ethics Network, Public policies, law and bioethics: a framework for producing 
public health policy across the European Union (2006) 
<http://www.evlka.de/images/fckupload/file/EurophenExecutiveSummary.pdf>; Fabrizio Turoldo, 
‘Responsibility as an ethical framework for public health interventions’ (2009) 99(7) American Journal of 
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1776; R E G Upshur, ‘Principles for the justification of public health intervention’ (2002) 93(2) Canadian 
Journal of Public Health 101; Alison K Thompson, et al, ‘Pandemic Influenza Preparedness: an ethical 
framework to guide decision-making’ (2006) 7(1) BMC Medical Ethics E12. 
235 Nuffield Council on Bioethics, ‘Chapter 2: an ethical framework’ in Public health: ethical issues (2007) 
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236 Ibid; B Jennings, ‘Public health and civic republicanism: toward an alternative framework for public health 
ethics’ in Angus Dawson and M Verweij (eds), Ethics, Prevention, and Public Health (Oxford University Press, 
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237 Public Health Leadership Society, Principles of the ethical practice of public health (2002) 
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Promotion International 380. 
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and commitment to promises.239 They also include notions of effectiveness, proportionality, 
necessity, least infringement and public justification.240 While usually serving to legitimise a 
population-based approach to public health law, the inclusion of these values in ethical 
frameworks sometimes also promotes the ideas that governments should not infringe ‘too 
much’ on individual freedoms, and that individuals should see and understand how evidence 
is acquired and how decisions are made. This would improve individual understanding and to 
inform personal decision-making. A government’s role and responsibility is, in this context, 
to help preserve the role and responsibility of individuals to better their health. 
 
However, this is not the only element of public health ethics frameworks, many of which also 
incorporate values relating to community and social justice, as described in the following 
sub-sections. Yet autonomy and notions of individual responsibility continue to dominate 
debates about the use of public health law, particularly with regard to the prevention of 
obesity. This is contrary to the true intention of Gostin’s population-based approach to public 
health law, and it may be the case that this ongoing focus on the individual has, “stunted the 
scholarly development and policy application of principles that reflect collective interests and 
needs”.241 Kenny and Giacomini argue that instead, notions of justice are more obviously 
oriented towards health policy matters,242 and this may also be the case for the values of 
community and prevention. Public health ethics is a field that, perhaps owing to its roots in 
bioethical principalism, has a good grasp on the need to preserve individual liberties. Yet like 
public health law, its continued development would be best served by achieving a rich 
understanding and more balanced application of other values relevant to public health 
decision-making, to which this research seeks to contribute.  
 
  
																																																								
239 Geoffrey R Swain, Kelly A Burns and Paul Etkind, ‘Preparedness: medical ethics versus public health ethics’ 
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4.3.3 Community: a key issue for governments to consider in public health 
 
Gostin defines the value of community as, “the creation and participation of functioning 
communities through social interaction and mutual support”.243 In public health ethics, the 
value of community is often similarly framed in the context of creating supportive physical 
and social environments (within which communities may function). Its value is also often 
held in high regard, described both in terms of geographic boundaries and personal 
connection. For example, the value of community can be prescribed to very small groups 
with a common goal, such as a self-help group, or can be very large groups that share 
common political institutions, symbols or memories despite the diversity of their members.244 
Kenny and Giacomini have also noted the, “importance of principles such as care, protection 
of the vulnerable or marginalised, solidarity, social responsibility, [and] interdependence”, to 
solving moral dilemmas that refer to human relationships in health.245  The inclusion of 
community as a value in public health law and ethics frameworks might therefore be 
described as, “a call to secure a dignified, safe existence for all, including the conditions 
which make people and communities healthy…[and] to unify the political community”.246  
 
The value of community has been recognised to varying degrees in public health ethics 
literature. However, the significance of its contribution to the field has steadily grown and 
now appears to be more evenly balanced with those values that represent the limitations on 
government powers to preserve the roles and responsibilities of individuals. In 2001 Kass 
described the wellbeing of communities as a value,247 at a time when Gostin’s own theory of 
public health law also prescribed a population-based approach that valued functional and 
socially active communities. Creating supportive physical and social environments, and 
fostering community values, has since been recognised as a key goal of public health 
(particularly in regards to preventative health) by several public health ethics scholars.248  
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A necessary element of community in many public health ethics frameworks is the idea of 
collaboration and civic participation, or the active participation by people within their 
communities to collaborate with policy-makers, and to promote and conduct healthy 
behaviours. Elements of this are spoken of in literature as community consent,249 social or 
civic participation, 250  responsibility, 251  and collaboration and/or consultation. 252   Related 
notions of reciprocity or social responsibility are also represented. 253  In explaining 
reciprocity, Upshur recognises that public health law and policy sometimes requires 
individual sacrifice and burdens to be imposed and that, “society must be prepared to 
facilitate individuals and communities in their efforts to discharge their duties”.254 Europhen 
further explains that while people may view health benefits as their right as taxpayers, they 
also have responsibilities that they should be informed of, and assisted with.255  
 
Finally, there is an emerging notion of interconnectedness in public health ethics literature; a 
growing recognition that the functioning of society, or sociality, is significant in the creation 
and discharge of public health law and policy for healthy communities. Stress, anxiety, 
insecurity, peer pressure, social isolation and concerns about public safety all contribute to 
the mental and physical wellbeing of individuals and communities, including obesity rates.256 
Interconnectedness has been referred to in ethics literature as solidarity, 257  facilitating 
interdependence of individuals and communities,258 the need for sustainability,259 sociality,260 
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and notions of relational autonomy and relational solidarity; primarily a recognition that all 
persons are integral to one person’s understanding of themselves and their choices.261 In 
endorsing a relational framework for public health ethics, Appleby and Kenny argue that for 
public health law and policy to be supported the public requires both an insight into the ways 
in which everyone is potentially vulnerable, and a willingness to be held responsible for the 
wellbeing of all members of society, including the disadvantaged.262 To this end, notions of 
solidarity are also important to justice.263  
 
Finally, it should be noted that governments in Australia have incorporated the value of 
community into public health policy-making regarding the prevention of obesity, and 
continue to support interventions such as community and school-based kitchen garden 
programs, environmental agencies, and community-based infrastructure.264 Yet to improve 
government engagement (in Australia and overseas) Europhen has called for further 
qualitative and quantitative research into, firstly, “the meaning of community and 
solidarity...[to] explore to what extent they are important within a 21st century concept of 
citizenship and community”, and secondly, attitudes towards various policies and the 
identification of, “particular types of value sets that may conflict in the public health 
context”.265 This request for further research on the role of community and other values in the 
context of attitudes towards various public health policies highlights the significance of the 
findings reported in this thesis. The design of this research project is in part a direct response 
to Europhen’s request, aiming to consider whether or not values like community can be 
influential and useful tools in determining the scope of the government’s role in obesity 
prevention. The results from both the literature-based and empirical research that speak to the 
value of community in this context are discussed in Chapter 9: Perspectives on Community.  
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4.3.4 Social Justice: a key issue for governments to consider in public health 
 
According to Gostin, the primary aim of public health law is, “to pursue the highest possible 
level of physical and mental health in the population, consistent with the values of social 
justice”.266 The significance of social justice as a value is widely understood amongst public 
health law and ethics scholars, in that, “insofar as public health deals with questions of 
justice, it deals with the question of what people ought to have as a matter of fairness, 
necessity and human rights”.267 Daniels, Kennedy and Kawachi have also drawn on Rawls’ 
‘justice as fairness’ theory to demonstrate that in terms of public health, “what justice 
requires is the distribution of all socially controllable determinants of health”, including 
wealth inequality and access to health care.268 Applying the value of social justice helps to 
identify and ameliorate patterns of systemic disadvantage and inequity that, “profoundly and 
pervasively undermine the prospects for wellbeing of oppressed and subordinated groups”.269 
In the context of obesity prevention, research confirms high rates of obesity are much more 
likely to exist in lower socio-economic communities or minority communities, where built 
and social infrastructure may not be as conducive to a healthy lifestyle.270 Additionally, while 
reducing health disparities is a priority of public health advocates, social justice perspectives 
also help to identify those government policies and practices that, despite all good intentions, 
sometimes further disadvantage or marginalise these groups within the population at large.271  
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Various notions of justice have been incorporated into some of the leading public health 
ethics frameworks, including: 
 Distributive justice, or the fair distribution of benefits and burdens, including equal 
opportunities for health and equal access to health care;272  
 Fairness of policy goals and implementation;273  
 Preserving the being and dignity of individuals,274  and respect for human rights, 
persons and diversity;275 and  
 Recognising both the social determinants of health and the notion of justice as 
reducing such health inequalities.276  
Broadly incorporating all of these conceptions, Beauchamp argues that social justice means 
equality and fairness, in that, “all persons are entitled equally to key ends such as health 
protection or minimum standards of income”, and that the mission of public health, being to 
minimise preventable death and disability, “is a dream of social justice”.277 While in obesity 
prevention literature the focus of justice-oriented discussions is often on low-income earners, 
Deaton has argued that in exercising social justice in public health, “we should not deny 
people care because their social status is too high, any more than we should deny them care 
because their status is too low”.278 Deaton does not advocate making it more difficult for low-
income earners to access health care, but rather reflects on the importance of equating social 
justice with notions of equality and fairness in addition to inequity, and he notes the difficulty 
of assessing people’s means and their ability to respond to government policy based on 
income alone. 
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Despite this relatively consistent appreciation of social justice and its meaning to public 
health, discussions about the scope of public health law in Chapter 3: A Theoretical 
Framework for Public Health Law highlight that some scholars do believe that social justice 
encourages public health law to practice beyond its traditional (and legitimate) scope, 
interfering with individual and commercial liberties for the sake of an overarching ‘social 
reformation project’.279 However, social justice has been a long-standing aspect of public 
health law and practice, and advocates of Gostin’s population-based approach tend to place a 
higher value on its consideration, arguing that it is within the scope of the field to address the 
social determinants of health, level uneven playing fields, and alter the environments that 
negatively affect the health of populations. Viens also argues that the value of social justice 
in public health can be used to confront objections to interventions on the grounds of 
coercion, or interference with freedom of choice, individual responsibility and commercial 
liberties.280 Finally, it should be noted that this value has particular significance in the context 
of global health broadly, and the global response to obesity. While not the focus of this thesis, 
the value of social justice in a global public health context is relevant to wider ongoing 
discussions about obesity prevention in Australia, particularly because of the increasingly 
globalised environments that affect both the demand for food, and the subsequent 
affordability, availability and accessibility of food in Australia and around the world.281  
 
4.3.5 Developing a coherent theoretical basis for public health ethics 
 
Dan Beauchamp felt that values of social justice and community could ground a separate 
ethic for public health, one which brought together health, equity, political philosophy and 
democratic theory to solve population-wide health problems in a way that could reduce health 
inequalities, balance individual and community interests, and further community 
wellbeing.282 Yet questions remain over whether it is possible, necessary or preferable to 
have a single, guiding theory of public health ethics in a field that is theoretically pluralist 
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and practically complex.283 Coughlin notes that values, “may interact with each other and 
magnify (or diminish) each other’s importance”, and he questions the usefulness of a single 
list of values when values such as solidarity and community influence (and are influenced by) 
diverse fields of scholarship like public health, urban design and environmental health.284 
However, Lee argues that there remains a need for, “ethical analysis and decision-making 
tools at all levels of public health”.285  
 
In an approach endorsed by Lee, Coughlin proposed that public health ethics could achieve 
coherency and better formulate public policy by clarifying foundational values, reducing 
abstract or vague language, and by providing public health practitioners with guides for 
action.286 Giacomini, Kenny and DeJean argue, “We need to understand better how ready-
made frameworks from academia and other policy settings are used, adapted, or ignored in 
new policy making”.287 One element of this is arguably to better understand how people 
make sense of the values contained within such frameworks and how they utilise these in 
various contexts, which is a core aim of this research. Giacomini and Kenny have also noted 
the lack of explicit reference to the rationale or origin of values in existing theories and 
frameworks, and argue that these formulation processes should be made explicit to allow for 
scholarly critique.288 To this end, this research seeks to openly test, clarify and enrich the 
description of the core values of public health law identified by Gostin, endorsed by the 
majority of public health law scholars, and utilised in a wide range of public health ethics 
frameworks.  
 
4.4 Public health ethics and the use of law as a tool to prevent obesity 
 
In justifying the role of public health ethics as a part of the theoretical framework for this 
research, it has been stated that ethical considerations are particularly important when public 
health law may be used to address complex social and economic problems using a range of 
interventions of varying coercive natures and affecting a broad range of stakeholders. This 
may be the case with obesity prevention into the future. However, there is very little 
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discussion of how the public health ethics frameworks cited in this chapter might be applied 
to ‘real world’ ethical issues such as this. To date, the analysis of measures intended to 
prevent chronic diseases, “have largely shirked ethical scrutiny”,289 and Giacomini, Kenny 
and DeJean have called for more in-depth case studies to be included in public health ethics 
frameworks, to guide practical decision-making.290  
 
The exception in the ethical literature with regard to obesity prevention is the work of Ten 
Have and colleagues, who have considered the ability of existing frameworks to guide the 
development and assessment of obesity prevention programs. Their work names eight ethical 
issues that programs to prevent obesity may involve, including effectiveness, psychosocial 
effects, cultural values, equality, information and informed choice, responsibility, liberty and 
privacy.291 Upshur has since evaluated the work of Ten Have and colleagues and is generally 
supportive of their approach, yet he is also critical of their failure to apply a, “bold critical 
ecological lens that asks bigger questions about the impact of food production, distribution 
and marketing practices, and changes in human societies that fuel obesity”.292 As Ten Have 
and colleagues’ is the only clear framework specific to obesity prevention, there remains a 
gap in the scholarship that speaks directly to the field’s readiness to address the theoretical 
and applied ethical dilemmas that may arise from the introduction of many of the 
interventions discussed in this thesis.293 The findings presented in later chapters of this thesis, 
though not specifically intending to contribute to the field of public health ethics, will 
nevertheless provide a ‘case study’ of sorts, by critically evaluating the role of values in the 
context of considering whether and how governments should use law to prevent obesity, as 
revealed in both the law and ethics literature, and in discussions with participants.  
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4.5 Conclusion 
 
In this research, the core literature of public health ethics acts to better inform the description 
and understanding of the values of public health law, which include the government’s powers 
and duties, the limitations of these in order to preserve individual liberty, a population-based 
approach, community and social justice. This chapter has evaluated the meaning and 
operation of these values within frameworks of public health ethics and has determined that 
many of the values-based conflicts or uncertainties that exist in theories of public health law 
are also represented to some degree in ethical frameworks. This is particularly true with 
regard to the values of the government’s powers and duties, individual choice and personal 
responsibility. This chapter has also demonstrated that the field of public health ethics, like 
public health law, would benefit from a fuller understanding and application of the values of 
community, a population-based approach, prevention and social justice, in order to better 
articulate and apply the widely endorsed, population-based mission of public health law to a 
range of contexts, including obesity prevention.  
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Chapter 5: 
Law as a Tool to Prevent Obesity 
	
	 	
In the last chapter… 
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5.1 Introduction 
 
While the purpose of the previous two chapters was to establish the theoretical basis for this 
research, the purpose of this chapter is to establish its contextual setting. The role of 
governments and of public health law in preventing obesity (as opposed to any other acute or 
chronic public health concern) was selected as the context for evaluating the role of values in 
theories of public health law, not only because it is a costly public health problem in 
Australia (established in Chapter 1: Overview), but because it is a topical and growing field 
of research, and also one that is presented as a values-laden case study by Gostin in the 
concluding chapter of his leading theoretical text.294 Gostin’s case study about the future role 
of law in preventing obesity speaks broadly to the goals and values of public health law, and 
the ability of theories of public health law to inform successful government interventions. 
Within this case study, Gostin explores the role of individual responsibility and the powers 
and limits in public health, but then also applies other values from his theory to describe the 
need for a population-based and socially just approach to obesity prevention by governments. 
The discussion by Gostin therefore acted as a useful contextual guide for this research, which 
was then designed to consider the way that other scholars, and participants in a small 
qualitative study, also understood and utilised these same values in discussing what they 
believed should be the government’s role in preventing obesity.  
 
To explore this aspect of public health policy more fully, this chapter will first identify and 
evaluate some of the most widely supported opportunities for law to be used as a tool to 
prevent obesity, utilising the work of Gostin and other leading scholars both in Australia and 
overseas. The analysis will focus particularly on the Australian context, as well as the reasons 
for and against interventions presented in the wider literature. This chapter will then examine 
the level of public awareness of and support for these opportunities, based on existing 
empirical studies, and will analyse the role of values in these studies. Finally, this chapter 
will evaluate the ongoing challenges for Australia’s governments in preventing obesity, 
including the need for a whole-of-government approach and further research. It will be 
shown that scholars exploring the possible role of (and the level of support for) laws to 
prevent obesity have conducted very little values-based research, and do not often speak 
openly to the interpretation or influence of values in publications. However, their 
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recommendations do sometimes engage with one or more of the seven core values of public 
health law. Additionally, as highlighted in Chapter 1: Overview, values are being 
incorporated into public health law and policy in Australia, which is a positive step towards 
values-based decision-making in all areas of public health, including obesity prevention.  
 
Again, it should be noted that while diet and physical activity are both widely recognised as 
contributing factors to the incidence and prevention of obesity, this thesis focuses only on the 
way in which law might be used to improve diet or public nutrition. Additionally, the 
interventions detailed in this chapter have not been studied and discussed by scholars as a 
direct result of Gostin’s theory or his theory-oriented case study on obesity prevention. 
Gostin’s framework remains just one means of identifying (and sorting) potential laws to 
prevent obesity. Rather, scholarly research on the potential effectiveness of these laws has 
more likely been informed by a range of scholarly theories, scientific evidence, analogous 
case studies, national and international systems, reports and agreements, and literature from 
related fields, much of which is outside the scope of this values-oriented thesis.  
 
5.2 Opportunities for public health law to prevent obesity 
 
The structure of this section, where the aim is to identify and evaluate the opportunities for 
law to be used as a tool to prevent obesity, will utilise five of Gostin’s seven legal tools for 
public health, which were presented in Chapter 3: A Theoretical Framework for Public 
Health Law. These tools, along with six examples, were also identified as part of Gostin’s 
case study about the future role of law in preventing obesity, and are: 
1) The power to tax and spend – including taxation of energy-dense, nutrient poor foods; 
2) The power to alter the informational environment – including nutrition labelling and 
restricting food marketing to children; 
3) The power to alter the built environment – including using zoning laws to limit the 
prevalence of fast-food outlets; 
4) Direct regulation of persons, professionals and businesses – including requiring food 
manufacturers and restaurants to remove certain ingredients that pose particular health 
hazards (eg, trans fats); and 
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5) Indirect regulation through the tort system – including litigation against food 
companies and restaurants for deceptive practices or false claims.295 
These examples were chosen to lend a structure to this section similar to Gostin’s theory and 
case study on obesity prevention, yet as stated above, these types of government interventions 
were in existence prior to the publication of this work. They were therefore also included in 
this chapter for their prominence in the wider theoretical and non-theoretical, or more 
practice-based literature, by some of the other leading authors on public health and obesity 
prevention in Australia and overseas. Due to their prominence both inside and outside of 
Gostin’s work, these interventions also influenced the design of the qualitative empirical 
component of this research, specifically the participant ranking exercise, reinforcing the 
significance of their inclusion in this chapter (see Figure 4 in Chapter 2: Research Design).  
 
Additionally, in identifying and evaluating these and other opportunities to prevent obesity as 
part of the literature review, and in selecting which of these to discuss in greater detail in this 
section, it is important to note that obesity prevention research is still seen as “embryonic”.296 
The effectiveness of various legal and non-legal interventions is not yet well understood,297 
and there is notably very little research on the relationship between the evidence of this 
effectiveness, values and ethics.298 Yet the literature is wide-ranging and encompasses a vast 
number of recommended initiatives to prevent obesity, not all of which can be discussed in 
detail in this chapter. Other opportunities identified by scholars that also serve as valid targets 
of (or frameworks for) obesity-related research and future laws to prevent obesity include:  
 Reforms to the food environment and food systems, including sustainable agriculture 
and production, food subsidies, food safety and transport; 
 Industry practices and encouraging corporate social responsibility plans; 
 Public-private health systems management and insurance schemes; 
 Public health reforms related to primary care, including subsidised weight loss 
surgery, addiction management, and health care and training initiatives; 
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 Educating initiatives, including compulsory school-based education, community-
based education, and social marketing campaigns to alter the image and widespread 
perceptions of healthy and unhealthy foods; and 
 Direct regulations and prohibitions, including regulating portion size and prohibiting 
the sale of certain goods, such as sugar-sweetened beverages.299  
These suggestions from leading public health scholars worldwide demonstrate the breadth of 
opportunity for public health law and policy to prevent obesity. However, a comprehensive 
analysis of all of these is again beyond the scope of this thesis. Instead, this chapter aims to 
demonstrate that the government’s role in obesity prevention is a suitable contextual basis for 
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this values-based research, and to expand upon some of the key literature that informed the 
research design and therefore also informed the analysis presented in the following chapters. 
 
Finally, the other two legal tools in Gostin’s theory, deregulation and the power to alter the 
socioeconomic environment, are not discussed in detail in this chapter. Deregulation is less 
relevant to considerations of obesity prevention in Australia, and is not often discussed in the 
literature in this context. The power to alter the socioeconomic environment is relevant, but 
its significance is also more likely to be reflected in the analysis of interventions that fit into 
one of the above five legal tools. Additionally, Gostin’s case study for the use of public 
health law to prevent obesity includes surveillance opportunities (relating to health data 
collection, storage, and feedback and alert systems) and school and work-based policies such 
as removing vending machines and providing healthier tuckshop menus. These will be 
mentioned in the following section of this chapter, which looks specifically at Australian 
Government’s obesity prevention policies in recent years. 
 
5.2.1 The power to tax and spend - taxation of energy-dense, nutrient poor foods 
 
The powers to tax and to appropriate tax revenues are two of the government’s clearer 
powers, and a tax on foods high in added fats, salt and sugars is frequently suggested in 
literature as a means to prevent obesity. One of the drivers of a government tax on foods with 
poor nutritional profiles is the assumption that increased prices for goods reduces demand 
and hence encourages food producers to produce ‘healthier’ versions of their product that will 
sell better.300 Studies have also shown that keeping the cost of a wide variety of nutritious 
foods comparatively lower is more likely to encourage their purchase.301 This is one of the 
																																																								
300 Oliver Mytton, Dushy Clarke and Mike Rayner, ‘Taxing unhealthy food and drinks’ (2012) 344(7857) 
British Medical Journal (Overseas and Retired Doctors Edition) 30; Magnusson, ‘Using a legal and regulatory 
framework to identify and evaluate priorities for cancer prevention’, above n177. 
301 Lisa M Powell and Frank J Chaloupka, ‘Food prices and obesity: evidence and policy implications for taxes 
and subsidies’ (2009) 87(1) Milbank Quarterly 229; Dariush Mozaffarian, et al, ‘Population approaches to 
improve diet, physical activity, and smoking habits: a scientific statement from the American Heart Association’ 
(2012) 126(12) Circulation 1514; Cate Burns, Gary Sacks and Lisa Gold, ‘Longitudinal study of consumer price 
index (CPI) trends in core and non-core foods in Australia’ (2008) 32(5) Australia and New Zealand Journal of 
Public Health 450; Dena R Herman, et al, ‘Effect of a targeted subsidy on intake of fruits and vegetables among 
low-income women in the special supplemental nutrition program for women, infants and children’ (2008) 
98(1) American Journal of Public Health 98; Karin B Michels, et al, ‘A study of the importance of education 
and cost incentives on individual food choices at the Harvard School of Public Health cafeteria’ (2008) 27(1) 
Journal of the American College of Nutrition 6; Simone A French, et al, ‘Pricing and availability intervention in 
vending machines at four bus garages’ (2010) 52 (Supp1) Journal of Occupational and Environmental Medicine 
S29; Simone A French, ‘Pricing effects on food choices’ (2003) 133(3) Journal of Nutrition 841S; Simone A 
	
	
119
reasons that the Goods and Services Tax in Australia currently exempts a range of fresh 
and/or uncooked foods, acting as a 10 percent ‘market discount’ of sorts.302  
 
However, using taxation and other pricing mechanisms in an effort to prevent obesity has a 
number of practical and more values-based challenges. Firstly, one challenge lies in the 
legislation’s specificity on what to tax and how these foods are defined. Unlike other public 
health-related objects of taxation such as cigarettes and alcohol, defining junk food is highly 
complex and may depend on, “portion sizes, frequency of consumption and relative 
contribution to total dietary composition and energy intake, as much as the nature of the food 
itself”. 303  Taxes imposed in Europe and South America have commonly targeted foods 
containing high levels of carbohydrates, saturated fat, sugar and caffeine, with mixed 
results,304 and studies suggest a tax of at least 10 percent would be needed to be effective, 
though the degree to which taxation is considered effective in these studies is also mixed.305 
Secondly, to justify a tax the causal links between consuming the food and the risk of obesity 
would need to be proved to a degree of evidence-based certainty, and economic modelling 
would be needed to document all potential outcomes.306 This complexity surrounding both 
specificity and the need to prove necessity has most recently been highlighted by the results 
of a “citizens’ jury” in Australia.307 Jurors widely supported taxation on sugar-sweetened 
beverages and snack foods (with improved nutrition labelling), but because they were 
unconvinced by some of the evidence presented to them, they generally did not support the 
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same tax on processed meats, snack foods (without improved labelling) and foods purchased 
and eaten outside the home.308  
 
Additionally, and from a more values-based perspective, taxation can be seen as regressive. 
Though there is potential for tax revenues to be distributed towards positive health 
programs,309 raising the cost of foods high in added fats, salt and sugars may disadvantage 
people in a lower socio-economic bracket who spend a higher portion of their income on 
food, both generally and in order to purchase a ‘healthy food basket’.310 Other studies have 
also shown that the available income of households, as well as taste and tradition, are key 
determinants of purchasing choices, compared to the objective availability, price and quality 
of food.311 As such, taxation as a means to prevent obesity, without complementary strategies 
to shift cultural norms and support disadvantaged communities, does not sit well with notions 
of prevention as a means of addressing the social determinants of health, or justice as a 
concept of reducing health disparities and inequity, which the theoretical literature conveys.  
 
Yet despite these challenges, many public health scholars consider taxation a relevant though 
complex opportunity for law to prevent obesity.312 There are also some moves within the 
international public health research community to address these challenges, including 
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recommendations that there be a national system to monitor prices and establish 
benchmarking data,313 and that budgetary food standards are developed to factor the cost of a 
‘healthy’ diet into the development of health and social policies.314 While the latter may help 
to better incorporate the values of prevention and social justice into questions about the 
government’s power to tax and spend, these recommendations both reflect an urgent need for 
more data on, “the relative price and affordability of foods, with a particular focus on the 
difference between ‘less healthy’ and ‘healthy’ foods and diets”, which can then inform 
policy development in this area. 315  Currently, the International Network for Food and 
Obesity/Non-Communicable Diseases Research, Monitoring and Action Support 
(INFORMAS) is looking to collect, collate and analyse data on a range of obesity prevention 
policies, and has proposed a step-wise monitoring framework for food price data collection, 
analysis and reporting.316  
 
5.2.2 The power to alter the informational environment – nutrition labelling  
 
Public health has always maintained some degree of focus on better informing people about 
the risks to their health and how to stay healthy, and public health laws that target the 
informational environment are seen by many scholars as a more culturally and politically 
acceptable ‘starting point’ compared to other alternatives discussed in this review.317 In the 
context of preventing obesity, one way that the informational environment can be altered is 
through improved nutrition labelling, namely, simplified front-of-pack labelling on packaged 
foods and restaurant menus. The need for front-of-pack labelling in Australia has been 
established by studies that have indicated that the current numerical back-of-pack labelling 
for packaged foods in Australia and New Zealand (as prescribed by the Food Standards Code 
Standard 1.2.8) is regarded by consumers and public health professionals as confusing.318 
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Participants in a New Zealand study preferred information they could process quickly and 
simple graphic indicators were more likely to inform purchasing decisions.319 From a values-
based perspective, the authors of the New Zealand study also noted that existing, highly 
detailed labels were consistent with promoting individual responsibility and that less complex 
visual labels put more responsibility on manufacturers to make ‘good’ products.320 
 
To this end, the design of a front-of-pack labelling system most favoured in obesity 
prevention research and literature is ‘traffic light labelling’, which in various forms represents 
green, amber and red ‘lights’ or symbols on the front of pre-packaged foods (and 
analogously, on fast food menus) to indicate a food or meal’s nutritional quality.321 Traffic 
light labelling reduces the need for consumers to know and calculate daily energy and 
nutrient requirements,322 but has been opposed by food industries in Australia, the United 
States and Europe.323 It is true that an ineffective labelling system is unlikely to benefit 
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consumer knowledge, awareness, attitudes or purchasing behaviours,324  and it should be 
noted that for front-of-pack labelling to be successful, a rigorous nutrient profiling system 
would be required to streamline manufacturers’, retailers’, regulators’ and consumers’ 
understanding and expectations of food composition.325 For example, fortification of foods 
with vitamins and minerals should not necessarily guarantee a ‘healthy’ rating if products are 
also high in added fats, salt or sugars.326 It also may not be feasible to require labels on 
restaurant menus where menus and portions are not standardised and where food is cooked 
on the premises. 327 However, in 2011 a report by the Institute of Medicine, as well as a 
review of food labelling law in Australia (Labelling Logic, conducted by leading public 
health scholars for the Commonwealth Government), both recommended developing an, 
“interpretive front-of-pack labelling system”, that used a scaled or ranking system with easily 
remembered names or identifiable symbols, in conjunction with educational policies.328  
 
In 2013 it was then announced that Australia would adopt an initially voluntary ‘star rating’ 
front-of-pack system, where products would display one to five stars, with five stars being 
the most healthful.329 However, this measure was delayed and re-launched in December 
2014, with the threat of mandatory regulations after what was to be a two-year period pushed 
back to a five-year period, to assess voluntary take-up by industry.330 The changes to the 
scheme were made as a result of a cost-benefit analysis and an independent qualitative study 
on the impact of implementing the scheme for small business and, “the significant goodwill 
and genuine collaboration amongst many stakeholders” evidenced.331 From a values-based 
perspective, the current situation on nutrition labelling in Australia reflects the desire of 
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governments to collaborate and to preserve commercial freedoms, giving industry, “the 
benefit of the doubt for a while”,332 while also having regard to the practical challenges for 
businesses in meeting the new front-of-pack labelling requirements within certain 
timeframes. In developing this policy, the government has considered the value to obesity 
prevention that lies in ongoing partnerships with the food industry, and the ability of these 
partnerships to be successful at the design, implementation and evaluation stages of the 
reform process. Industry have expertise in the changes to production needed to introduce 
food labelling reforms, they are able to comment on the feasibility of proposed reforms, and 
as the food industry (at all levels of production and distribution, and unlike the tobacco 
industry) is a vital element of Australia’s economic future, these inputs and the ability to 
maintain ongoing relationships are important considerations in policy and regulatory changes.  
 
Finally, Magnusson argues that nutrition labelling also may be more effective within middle 
and higher-income neighbourhoods, rather than in low-income communities where price is 
often a more significant driver of choice.333 However, it is the low-income communities that 
tend to have higher rates of obesity, and in areas where literacy and numeracy comprehension 
of both adults and children is below average, improved visual cues to aid people in making 
healthier food choices could prove highly beneficial. When assessed through the lens of 
social justice and Gostin’s population-based approach to public health law, it is these 
communities in which successful interventions to prevent obesity are most needed. 
 
5.2.3 The power to alter the informational environment – restricting food marketing to 
children 
 
A second way that the informational environment can be altered to prevent obesity, often 
favoured amongst scholars, is through restricting food marketing to children. The food 
industry in Australia and overseas spends billions of dollars on both broadcast and non-
broadcast advertising of its products, particularly targeted towards children.334 There is a 
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consensus among public health law and obesity prevention scholars in Australia and 
overseas, many of whose key works are referenced in this section, that advertising to children 
influences preferences, purchasing and consumption, and that advertising restrictions of some 
kind should be implemented. One of the primary values influencing this recommendation is 
the government’s powers and duty to protect and support vulnerable groups, including 
children and adolescents, who are too young to understand and then separate themselves from 
the persuasive and emotive techniques employed by ‘junk food’ advertisers, including their 
use of fictional representations of everyday life.335  
 
However, the restriction of advertising of foods in any way remains controversial in practice, 
as it arguably constitutes a direct regulation of commercial practices. In Australia it is an area 
that the industry is attempting to regulate itself, with four codes of conduct, including: 
 The responsible children’s marketing initiative of the Australian food and beverage 
industry, of the Australian Food and Grocery Council;336 
 The quick service restaurant initiative for responsible advertising and marketing to 
children, also of the Australian Food and Grocery Council;337 
 The code for advertising and marketing communications to children, of the Australian 
Association of National Advertisers;338 and 
 Food and beverages: advertising and marketing communications code, also of the 
Australian Association of National Advertisers.339 
Arguments against further regulations by government, which could see food marketing 
restricted by law, generally include that these self-regulatory measures are effective, that 
advertising itself does not cause obesity, that not enough is known about how advertising to 
children affects household purchasing, that restricting advertising will threaten the 
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commercial security of broadcasters, and that Australians support commercial freedom.340 
This is also a position that has been historically supported by Australia’s political leaders. In 
speaking to a proposed ban on junk food advertising during children’s television 
programming in 2004, former Australian Prime Minister John Howard, said, “My 
philosophical position is that if something is legal to sell, then, in the absence of an 
overwhelming public interest case, it should not be illegal to advertise it”.341 Similarly, in 
2006 the then Federal Health Minister, now the Prime Minister of Australia Tony Abbott, 
said, “I won't at this point in time, or I suspect down the track, be demanding that they ban 
[junk food] ads”.342  
 
However, statements such as these do not necessarily bar future government action, and it 
took many years for governments in Australia and overseas to become comfortable justifying 
the regulation of advertising with regard to smoking. Applying the values of public health 
law to this debate, the need to preserve individual and commercial liberties must still be 
balanced with the need to fulfill the government’s duties to prevent obesity, promote social 
responsibility, and to protect and support vulnerable groups. Public health opinions in favour 
of advertising restrictions tend to also favour this latter value, and scholars have argued that 
advertising contradicts and outnumbers healthy food messages that children are exposed to, 
that advertising restrictions are cost effective and health improving, and that consumer 
protection laws and means of self-regulation (lobbied for by industry) are unsatisfactory.343  
In expanding on this latter argument, industry will not always be motivated to 
comprehensively monitor self-regulatory schemes, and may also be less likely to impose 
serious penalties on non-compliant businesses. While government regulation means that this 
burden of effective monitoring and enforcement falls on the public service, Hawkes states, "It 
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is well known that industry tends to develop self-regulation as a means of deflecting external 
regulation”,344 and Swinburn and Wood have also reasoned that the food industry is; 
“both heavily embedded in the policymaking process (despite the glaring conflicts of 
interest) and enormously successful at applying lobbying pressure to keep healthy 
food policies off the agenda”.345  
These are underlying interests that scholars argue are likely to interfere with successful self-
regulation of food advertising.  
 
Through research, the case is building for reducing this level of industry influence, and for 
increasing government intervention in both the broadcast and non-broadcast advertising 
arena. On an international level, leading public health scholars and practitioners, including 
the International Obesity Taskforce Working Group, are acknowledging both national and 
international responsibilities to child health and the effect of advertising on children.346 
Closer to home, a recently published study of ‘non-core’ food advertising on Sydney 
television revealed the frequency of such advertising remained “essentially unchanged” 
between 2006 and 2011, despite the implementation of industry self-regulatory pledges.347 A 
2008 study has also found that parents in Australia remain unaware of industry’s existing 
advertising regulations and complaints processes, while at the same time expressing their 
concerns about the volume of ‘junk food’ advertising children are exposed to, and the use of 
toys and popular personalities in advertising campaigns.348 A 2009 Australian study has also 
revealed the competing messages in media reports about the role of the individual versus the 
government in regulating television fast-food advertising to prevent childhood obesity.349 A 
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number of scholars have argued that improved consumer (and parental) education and 
external monitoring and enforcement of industry codes are therefore essential.350 Broadcast 
advertising restrictions could also have added social benefits, with a 2012 study finding 
16 percent of television food advertisements collected over 61 days portrayed negative 
themes such as violence, aggression, mocking, boredom, loneliness, mood enhancement and 
craving, and these were more likely to be aired during popular children’s viewing times.351 
 
With regard to non-broadcast advertising, parents have been found to have a low awareness 
of its methods and potential impacts,352 a troubling finding in light of a number of studies that 
have looked at the quantity and effect of some of these advertising methods. These include: 
 Socioeconomic differences in the location of outdoor food advertising: A 2014 
Melbourne study found that food advertisements at public transport stops in 
disadvantaged suburbs were more likely to be promoting, “chain-brand fast food” and 
less often promoted diet or low-sugar soft drinks;353  
 Print advertising directed at parents: A 2013 Australian study found that nearly a third 
of advertisements in a selection of parenting magazines were for food and more than 
half were for foods of poor nutritional quality;354 
 Food promotions in supermarkets: An Australian study found that across seven food 
groups, nine to 35 percent of foods in those groups used promotional tactics, and the 
majority of food promotions were for ‘unhealthy’ food;355 
 Shelf space in supermarkets: A 2012 Melbourne study found that shelf space for soft 
drink, chocolate, chips and confectionary was greater in lower socioeconomic areas, 
increasing people’s exposure to energy-dense, nutrient-poor foods in those stores;356  
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 Sponsorship of elite and children’s sporting teams: This has been found to be 
influential to children across a number of recent Australian studies, and scholars have 
recommended that sponsorship of children’s sports teams by alcohol, fast food and 
sugary drink producers should be limited;357 and 
 Outdoor advertising near schools: A 2008 Australian study has found that 80 percent 
of food advertising within 500 metres of 40 primary schools were for ‘non-core’ 
foods such as alcohol and soft drinks, and that advertising for ‘core’ foods in this 
space was less than half as likely.358  
Despite these findings, scholars from Australia and the United Kingdom have also noted the 
current lack of research on the impact of non-broadcast advertising methods on both children 
and adults.359 This remains a gap in the scholarship that limits the evidence upon which any 
future restrictions of this type of advertising could be based.  
 
Finally, it should be noted that the Internet and the use of interactive digital environments by 
advertisers to target and tailor food advertising to users, particularly children on social 
networking sites like Facebook, is emerging as a concern amongst scholars.360 The Internet is 
not an easily regulated environment, and like television and other forms of advertising 
discussed in this section, it can be another means of exploiting children and undermining a 
parents’ authority to guide children in healthy behaviours. 361  In addition to scholars’ 
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concerns, a 2014 Australian empirical study found that parents and children (between eight 
and 13 years of age) were able to identify what they felt were problems with internet-based 
marketing, including the use of persuasive tools to target children in marketing energy-dense, 
nutrient-poor foods, and the impact of pester power and family conflict.362 These most recent 
studies demonstrate, “for the first time, the equal influence of non-traditional marketing 
communication approaches”,363 which because of their more globalised and digital nature, 
could see the government’s ability to execute its duties to protect vulnerable groups by 
restricting advertising become more complicated into the future.  
 
5.2.4 The power to alter the built environment - using zoning laws to limit the prevalence of 
fast-food outlets 
 
Perdue, Gostin and Stone have described the built environment as, “the backdrop against 
which a large array of behavioural decisions are made, and some of these…may have health 
implications”.364 Governments do have the power to, “reach into neighbourhoods” to better 
public health, and the urban planning process can be an effective tool for promoting nutrition 
and encouraging healthy communities, but much remains unknown about the complex 
relationship between food store availability, food choice and dietary health.365 There does not 
appear to be an established relationship between the number of ‘healthy’ food outlets 
(including supermarkets), ‘healthy’ food consumption and obesity rates, arguably because 
individuals will seek out food they prefer, though some results do suggest this possibility. 366 
Instead, one suggestion commonly supported by the literature in this area is that zoning laws 
be used to limit the density of ‘fast food’ or ‘formula’ restaurants and their proximity to 
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residential areas and schools.367 In Australia, one local council in Victoria is researching 
charging higher rates to fast food outlets, 368 and in 2011 the South Australian Environmental, 
Resources and Development Court did agree to hear a public health argument to challenge 
the development of a McDonalds near a school, though the action later failed.369   
 
The challenge in these approaches to zoning laws is in determining whether restrictions are 
imposed only on ‘fast food’ chain stores or also on corner stores, independent takeaways and 
even restaurants that predominantly sell foods high in added fats, salt and sugar.370 Fast food 
businesses in Victoria have stated that any move to raise rates would need to also be applied 
to other food outlets and restaurants in the area,371 and any move to limit the density or 
location of one group of food retailers and not another could be regarded as anti-competitive 
behaviour. Uniformity of regulations and penalties between neighbouring local government 
areas would also be important to consider, as would any relationships that politicians had 
with local businesses. The latter was a factor thought to possibly contribute to a finding of 
low political support for, “fast food outlet controls” in a 2010 study of Fiji and Tongan 
government and non-government stakeholders.372 However, other (less punitive) options to 
alter the built environment do exist and may be more favourable to governments, including 
increasing the diversity of food outlets and improving public transport between 
communities.373  
 
A comprehensive, ‘health in all policies’ strategy to alter the built environment to prevent 
obesity may be developed by governments through their city development plans and planning 
directives, for example by requiring health impact assessments to be incorporated into 
planning instruments.374 Currently, planning laws do not recognise nutritional health or the 
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prevention of obesity (or chronic disease more broadly) as legitimate grounds for objecting to 
new fast-food developments, despite the issue having, “much traction within local 
communities supportive of the restrictions”.375  Allowing such considerations in planning 
instruments would provide planners with the flexibility to adapt to changing community 
needs.376 It would also allow them to attach weight to considerations of community health 
and nutrition as part of their decision-making process, which also involves consideration of 
any noise, waste disposal and traffic implications.377 The absence of such recourse for local 
governments and planning tribunals was noted by the South Australian Environment 
Resources and Development Court in Paczek v City of Charles Sturt, in explaining why they 
were unable to consider the impact on children’s eating habits and nutritional health in 
assessing the development of a 24-hour McDonald’s restaurant.378  Allowing councils to 
consider or even prioritise community health in this way would demonstrate a clear 
engagement with the value of community, and might also, “put pressure on governments to 
think about more practical measures to create the healthy communities they promote”.379  
 
In an effort to improve policy development in this space, Corburn has published a 
‘reconnecting framework’ that encourages public health practitioners and urban planners to 
develop a shared understanding of the way in which the built environment operates as a 
social determinant of health. Engaging with the value of partnership or collaboration, it asks 
members from both fields to: 
 Develop new methods to understand the effects of the built and social environment 
on human health; 
 Develop a coordinated, multidisciplinary approach to eliminate health disparities; 
 Develop a clearly articulated strategy to improve the health of urban populations via 
improvements to socioeconomic position and other social determinants of health 
unique to urban areas, such as concentrated poverty, psychosocial stress, 
unemployment and access to health care; and 
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 Ensure that practices are accountable to communities that have historically been 
excluded from decision-making.380  
Perdue, Gostin and Stone have also highlighted opportunities to increase the ‘public health 
voice’ in shaping the built environment, including: 
 More systematically including human health as a factor in government decisions, so 
it is given greater standing, not necessarily made a priority; 
 Considering a broader range of health effects in decisions of the built environment, 
helping to find new solutions to health issues; and 
 Including public health officials in discussions of the built environment, to take 
advantage of their skills and expertise.381 
Whatever the level of collaboration between public health and urban planning in shaping the 
built environment, the ability of governments to intervene in this way remains a promising 
legal tool to prevent obesity and improve community health more broadly. Further research is 
needed to identify and evaluate opportunities for public health law in this space, particularly 
in the Australian context. 
 
5.2.5 Direct regulation of persons and food businesses - requiring food manufacturers and 
restaurants to remove certain ingredients 
 
The direct regulation of persons in public health includes mandatory quarantine and 
vaccination requirements, and has traditionally been associated with infectious disease 
control rather than the prevention of chronic diseases.382 However, of particular relevance to 
the prevention of obesity is the direct regulation of food businesses.383 Consumers are not 
always aware of the nutritional quality of their food or what their body does with those 
nutrients over time, and current food standards in Australia and New Zealand are focused on 
short-term food safety and acute health risks rather than long-term protection from chronic 
diseases. Also, because of the profitability of some of these foods that are high in added fats, 
salt and sugar, until there is greater public awareness of food composition, and until food 
companies can be persuaded to improve the nutritional quality of their products, there is little 
																																																								
380 Corburn, above n377, 542-4. 
381 Perdue, Gostin and Stone, above n364, 561-3. 
382 Gostin, Public health law: power, duty, restraint, above n23, 513. 
383 Ibid, 504. 
	
	
134
change likely. 384  This may involve setting voluntary or mandatory targets for product 
reformulation and prohibiting the sale of foods or components of foods.  
 
Salt is a notable example for Australia, as more than 75 percent of salt consumed by 
Australians is considered hidden.385 Yet Webster and colleagues have drawn on a range of 
studies to suggest the number of deaths in Australia prevented by only a moderate reduction 
in salt consumption would be “at least as great as those achieved by...reductions in population 
smoking rates”.386 To this end, Australia’s ‘Drop the Salt!’ campaign is a voluntary initiative 
that aims to reduce salt in processed foods by an average of 25 percent over five years, and 
the Australian Food and Health Dialogue (AFHD) has also set sodium targets, among other 
targets to improve the nutritional profile of foods.387 However, while reductions in the salt 
content of breads, breakfast cereals and processed meats were recorded between 2010 and 
2013, the AFHD has so far failed to meet its, “highly creditable goals”, using a collaborative, 
public-private partnership model.388 Recommendations for strengthening the effectiveness of 
the AFHD include responsive regulation and developing a plan to move from a voluntary to 
regulatory framework, as regulations requiring the reformulation of foods help to ensure 
transparency and accountability, and have previously been found to be cost effective.389 They 
are also designed to benefit the population-at-large without being punitive or unfair towards 
particular individuals or businesses, relevant therefore to considering the values of a 
population-based approach, social justice, and the preservation of individual and commercial 
liberties. However, for reformulation to be an effective tool to prevent obesity, 
comprehensive benchmarks to monitor the extent of reformulation occurring in the food 
supply are required, after an Adelaide study found a similar level of both positive and 
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negative reformulation in child-oriented foods from 2009 to 2011, indicating little overall 
improvement in the food’s healthiness.390 
 
5.2.6 Indirect regulation through the tort system - litigation against food companies and 
restaurants for deceptive practices or false claims 
 
In addition to enacting and enforcing statutory remedies against industries that fail to comply 
with proposed advertising, food safety or food composition standards, Gostin’s theoretical 
framework specifically looks at the law of torts. Courts have been criticised for their failure 
to promote public health as a “fundamental norm” to guide the legal system,391 and remedies 
may also be limited, as courts rarely elect to usurp the role of parliament in creating new law 
or policy. 392  Nevertheless, Bogart describes civil litigation as, “the wild card of policy 
development” for obesity prevention.393 An action in tort must be based on a cause of action 
such as negligence or misrepresentation. However, if litigation seeking damages for obesity 
were initiated against fast food companies or other representatives of the food industry, those 
defendants may strongly argue an inability of the plaintiff to prove causation, and that the 
plaintiff was aware of the risks and was ultimately responsible for their food choices.394 
These arguments have succeeded in the past, including in tobacco and smoking-related cases, 
where causation is somewhat easier to establish.395 It is also unclear to what extent indirect 
regulation through the tort system is aligned with Gostin’s seven values of public health law. 
In the absence of much literature in the context of obesity prevention, and due to the fact that 
there are distinct differences between civil liability in Australia and the United States, this 
was not discussed with participants in the qualitative empirical component of this research.  
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However, it should be noted that in recent years parts of the United States have also sought to 
deter litigation by introducing ‘commonsense consumption’ laws that prevent plaintiffs 
seeking personal injury recompense for obesity-related injuries from food retailers.396 Such 
legislation does not yet exist in Australia and there is arguably little need for it, though an 
action for misleading or deceptive conduct (including false claims in advertising) could be 
brought by the Australian Competition and Consumer Commission (ACCC). 397  This is 
unlikely, given the challenges of litigation against the food industry outlined above and the 
need for a strong, evidence-based public interest case to justify ACCC involvement. Yet a 
private action in tort could have benefits, even if unsuccessful. Any action against food 
companies would be highly publicised, as was the case of Pelman v McDonalds Corp in the 
United States in 2003. 398  As the global history of litigation against tobacco companies 
suggests, it is possible that through publicity alone, even unsuccessful litigation such as 
Pelman can heighten public awareness of a problem, motivate industry change, and the initial 
discovery processes of the courts can reveal new information about products and industry 
practices that were previously hidden.399 Litigation may also flag emerging health risks and 
highlight an understanding or belief in certain values relevant to addressing those risks.400  
 
5.3 Public awareness of and support for law as a tool to prevent obesity 
 
The purpose of this section is to examine the level of public awareness of and support for the 
opportunities identified above, based on existing empirical studies. The role of values in 
interpreting the results of these studies was also analysed in order to inform the design of the 
qualitative empirical component of this research. However, it will be shown that very few 
existing empirical studies have explored values as a determinant. With regard to studies that 
do attempt to measure or comment on the level of support for the use of law as a tool to 
prevent obesity, it should first be noted that whether public support is necessary for 
interventions to be effective in practice is sometimes debatable. There are several 
interventions described in this chapter that do not require public support in order to function, 
including policies affecting the built environment, food supply and reformulation. However, 
in many cases of public health there still must be widespread recognition or understanding of 
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a problem before regulatory interventions to address that problem are initiated, 401  and 
potential interventions should be considered not only in terms of what would be most 
effective, but also what would be most acceptable to society and to present and future 
governments.402  
 
As discussed at the beginning of Chapter 3: A Theoretical Framework for Public Health 
Law, widespread public acceptance of or support for a law is an element of legitimacy, and 
legitimacy in public health law requires a general belief that the government is acting on the 
best information it has, to address a problem in the interests of the population as a whole. 
Expert assessments can miss important contextual information that can be provided through 
the knowledge and experiences of the public, and the design and implementation of public 
health laws should include the views of communities.403 Any failure to do so can reflect, “a 
professional loss of confidence [by governments] in the public’s capacity to make sense of 
complex problems and disputes”, of which the public soon becomes aware and which, in 
turn, can lower public confidence.404 As such, public trust and a sense that governments 
understand problem solving on a community level remain relevant to many public health law 
successes. Parmet and Jacobson have noted this, and have warned public health lawyers and 
practitioners of an, “ideological climate suspicious of government’s ability to solve 
problems”, in the context of the United States’ congressional and judicial powers to strike 
down laws that they do not believe are a legitimate use of government power, or that they 
deem to be unnecessary or ineffective.405  Obesity prevention research should reflect this 
important link between public trust and the success of public health laws, and so a study that 
finds low public support for obesity prevention laws without attempting to investigate why is 
arguably less helpful for long-term policy development than a study that does identify 
influential factors that may predict support.  
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However, studies that seek to measure public support for laws to prevent obesity in any 
capacity are few and recent, though public support for interventions overall is said to be 
increasing.406 Many of the empirical studies from around the world have found that, in 
general, health promotion and education campaigns, school-based interventions and changes 
to food labelling requirements to inform and promote behaviour change were the most 
favoured among participants. 407  In part, this may be because participants, “do not 
spontaneously consider social [and environmental] influences on health”, though they do 
recognise these when primed.408 Yet regardless of how well research participants demonstrate 
an awareness of the social determinants of health, many of these studies do not go on to 
identify or explore deeper ideological, value-based, practical or other reasons to explain why 
some types of interventions to prevent obesity are favoured over others.  
 
Studies that have attempted to do this have mostly looked at how age, gender and 
socioeconomic status affect support for various interventions, 409  and how beliefs about 
weight and personal weight status are related to potential anti-discrimination laws.410 Very 
few studies have sought to better identify and understand the role of values in regard to 
public support for interventions to prevent obesity. However, one 2013 Australian study did 
appear to engage with the values of community and the need to balance the role of 
governments with the preservation of individual liberties. The mixed-methods study of 
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159 Australian parents and 184 of their children identified three categories of respondents 
based on their attitudes towards obesity and its prevention, including those who saw obesity 
as a serious problem for individuals, those who saw obesity as a serious problem for society, 
and those who did not see obesity as a serious problem (more often children and males).411 
 
Relevant studies have also noted that those with strong equity-harmony values or a sense of 
social responsibility, those who believe in the social determinants of health, and those with 
the least confidence in authorities, are more likely to favour government action.412 Hilbert, 
Rief and Braehler have noted that participants in their research lacked awareness of the 
definition, prevalence, chronicity and environmental and genetic risk factors of obesity, and 
they argued that addressing these information deficits could help increase public support for a 
wider range of interventions. 413  They found that support was highest among those that 
attributed obesity to the food environment compared to those who saw obesity as an 
individual responsibility.414 This latter finding has been echoed in more recent studies.415 The 
first United Kingdom study to question this relationship also concluded that there was a 
widespread belief in the culpability of food businesses which affected support for regulation, 
and that even those respondents reluctant to support government intervention still supported 
child-focused policies. 416  These results speak strongly to participants’ belief in the 
government’s powers and duties to protect vulnerable groups in public health law. 
 
Finally, one of the most thorough studies to date was conducted in the United States using the 
Yale Rudd Center Public Opinion on Obesity Survey, a nationally representative web sample 
from 2006-07 of more than 1000 participants. 417  The 2009 publication examined how 
respondents’ demographic and health characteristics, political attitudes, and agreement with 
seven ‘cause of obesity’ metaphors affected support for 16 policies to prevent obesity. The 
metaphors included toxic food environment, sinful behaviour, industry manipulation, eating 
disorder, addiction, disability, and time crunch, with an eighth emerging post-survey, obesity 
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contagion.418 The study concluded that metaphors are powerful predictors of support for 
public policies, and are distinct from and often better predictors of policy support than 
political or ideological attitudes.419 The authors suggested that using low-blame metaphors 
such as toxic food environment and industry manipulation may be most effective for 
increasing support for public policies, particularly those that directly affect how people 
interact with food.420  
 
While the qualitative empirical component of this research is designed only to explore the 
role of the values of public health law in shaping a small sample of attitudes towards law as a 
tool to prevent obesity, this analysis demonstrates that further research is still required to look 
at the role of values on a wider scale, and to determine whether exposure to different ‘causal 
frames’ (be they metaphors or value-statements) is capable of shifting public support in a 
sustainable, long-term manner.421 This information would contribute to developing a rich 
understanding of the values and other reasons people use to justify their support or opposition 
to government intervention. It might also allow policy-makers to more clearly interpret and 
navigate the claims of competing interests, and to more readily incorporate values into public 
health laws and policies to prevent obesity.  
 
5.4 Overcoming barriers in Australia to the use of law to prevent obesity 
 
Swinburn has described the development of government policy to prevent obesity in 
Australia as “piecemeal and slow”.422 Comparisons are frequently drawn in the literature 
between this perceived unwillingness of governments to use law as a tool to prevent obesity, 
and the initially lengthy process of governments in Australia and overseas instigating similar 
laws to prevent smoking and tobacco-related disease, even after smoking was proved to be 
hazardous. 423  Yet Reynolds adds that, compared to Australia’s more recent leadership 
position with regard to progressing anti-smoking laws, “Australia’s response to the public 
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health problems caused by the consumption of…‘unhealthy’ food has so far been very 
tentative”.424 While it remains important to learn from and build upon the work achieved by 
public health scholars in similar contexts, the purpose of this section is to examine the role of 
Australia’s governments in preventing obesity. Firstly, a number of perceived barriers to the 
use of law to prevent obesity will be explored, and secondly, this section will demonstrate the 
potential for current and future research in helping governments to overcome them.  
 
The literature review identified a number of barriers that governments theoretically face in 
developing, assessing and implementing even the most promising of interventions. While the 
focus of discussion in this section is on the role of the federal tier of government in Australia, 
these challenges are best revealed in studies that look at state and local government 
representatives’ understanding and acceptance of law as a tool to prevent obesity. Several 
barriers to the use of law to prevent obesity were identified across multiple studies from 
Australia and overseas, and include: 
 A lack of experience or understanding of key issues relating to obesity; 
 A lack of understanding of the social determinants of health or how interventions that 
appear to be structural can improve health and prevent obesity;   
 A lack of evidence for change and research regarding proposed interventions;  
 A lack of funding and resources or, if funding is there, a fear the intervention would 
not be sustainable (and could not be properly monitored and enforced) if the funding 
were to be removed; 
 An unfavourable political climate for government interventions to prevent obesity, 
which might be the result of an unwillingness to implement politically controversial 
law and policy, a lack of passionate campaigners and community support, 
unfavourable media exposure, and lobbying by food manufacturers;   
 Uncertainty about the legal environment, including the ability of governments to 
make laws pertaining to domestic and multi-national food corporations, and fears that 
any constraints on commercial practices would be publicly contested (including in 
costly litigation), might contradict other laws, and would not be easily resolved; 
 A lack of specific recognition of health or nutritional health in planning and 
development laws, and a lack of health impact assessments in approvals processes; 
 The ongoing disconnect between government departments and various tiers of 
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government, which can make information challenging to communicate, and 
interventions may become difficult to both develop and implement; and 
 A lack of uniformity between government agencies, tiers of governments, and 
between states’ public health goals and approaches to achieving these.425  
 
One example of the final barrier mentioned in the above list, a lack of uniformity, is the 
different representation of values in state and territory public health law legislation, presented 
in detail in Chapter 1: Overview. While South Australia and Victoria have led the way in 
incorporating values such as prevention, collaboration, sustainability, a population-based 
approach, participation and equity as guiding principles or objectives that their public health 
laws must follow,426 other states and territories make no or very little reference to the way 
values might or should affect their public health legislation.427 Without a uniform set of 
objectives for guidance at the federal level, any future state and territory laws to prevent 
obesity could have differing goals that would affect each law’s design and function, as well 
as the ability of states and territory governments to act cooperatively.  
 
In addition to a lack of interstate uniformity, the allocation of responsibility for obesity 
prevention between the three tiers of government in Australia could prove challenging. Local 
governments may be concerned about the manner in which state-based legislation defines 
local government powers, and they may be reluctant to expand their functions. 428  For 
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example, local governments in a 2009 Australian study considered interventions to improve 
public nutrition to be beyond their scope, though they were in fact within their 
competency.429 Similarly, when Australian state government policy-makers were asked to 
suggest various state-based solutions in a 2011 study, they spoke mostly of local or federal 
responsibilities.430 The roles of various tiers of government in obesity prevention could be 
clarified by strong leadership and policy at the state and federal levels, though despite this 
apparent confusion and uncertainty a number of local governments remain active in 
supporting healthy lifestyle promotions within their communities, and state governments 
have implemented a range of successful initiatives, particularly in regard to school-based 
nutrition and physical education programs.431  
 
A range of possible, albeit partial, solutions to the concerns and barriers expressed above 
have also been noted in the literature. In Australia, Sacks, Swinburn and Lawrence have 
helped to clarify the legal environment by mapping the opportunities for law and policy to 
influence the food system.432 Cohesion is an important consideration in any tiered response, 
and their work allows policy-makers to see where certain recommendations fit within the 
food system, and also offers some clarity on the roles that various levels of government may 
play.433 At a higher level, INFORMAS is collating and analysing international data across a 
broad range of legal and non-legal mechanisms by which obesity might be prevented.434 This 
will also be a significant step forward in providing a stronger evidence-base upon which 
improved national leadership, advocacy, funding and policy development in Australia might 
be founded.435 Also adding to the evidence-base will be Deakin University and the University 
of Melbourne, who in 2012-13 were granted Centre of Research Excellence funding by the 
National Health and Medical Research Council, to investigate the equity impacts and cost-
effectiveness of 40 non-health sector interventions, and the cost-effectiveness of interventions 
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related to the built environment, respectively. 436  Additionally, it has previously been 
suggested that obesity prevention movements combine with other emergent policy 
movements such as climate change, sustainable agriculture and urban congestion, to catalyse 
policy action and, “greatly increase the influence and sustainability of policies”, though the 
challenge would be in accomplishing this in a cohesive manner across many disciplines.437 
More practically, the use of health impact assessments in conjunction with feasibility 
assessments as standard practice would enable a more comprehensive evaluation of policy 
options, and could be a useful tool in seeking support from government departments outside 
of the health sector.438  
 
Finally, and perhaps as a means of addressing what scholars see as undue uncertainty and 
delay in instigating obesity prevention laws, it should be noted that despite the need for, 
“integrated rigorous evaluation of the impact of...policies on targeted behaviours and health 
outcomes”, the implementation of many of the interventions discussed in this chapter, “does 
not always require perfect evidence”. 439  As those governments in Australia who have 
incorporated the precautionary principle into their public health legislation recognise,440 as 
long as the evidentiary assessment is objective and thorough and the potential outcomes 
positive, then a lack of ‘perfect scientific evidence’ should not prevent governments from 
working together to overcome the challenges identified in this section, in order to achieve 
sustainable environmental changes to better public health, including to prevent obesity.441 As 
such, balancing stakeholder interests to reach conclusions about what should be done (and 
addressing any perceived challenges or fears around this task) is an important aspect of 
progressing policy development. Therefore, there is also value in future “descriptive studies” 
(including values-based studies) that firstly explore how the interests of governments, public 
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health advocates and investors in the food system can be balanced, and secondly, that identify 
the most appropriate use of law to prevent obesity, and its implications.442 
 
5.5 Conclusion 
 
In concluding Part Two of this thesis, Findings of the Literature Review, this chapter has 
documented the contextual backdrop for this research, including the wide variety of 
opportunities for law to be used as a tool to prevent obesity, studies of public awareness of 
and support for these laws, and a summary of the ongoing challenges for Australia’s 
governments in preventing obesity. This chapter has established that there is no “silver 
bullet” for obesity prevention, 443 and informational, structural and fiscal challenges remain 
for all levels of governments. However, this chapter does provide evidence to demonstrate 
that altering the environments that affect the affordability, availability and accessibility of a 
wide variety of food should be the primary focus of a population-based approach to 
preventing obesity. The question that remains is how precisely governments should intervene, 
and it should be noted that current studies of the actual effectiveness of many government 
interventions are limited; many are either not yet operating or have not been operating for 
very long.444 Additionally, empirical work to date has focused mainly on establishing a need 
for government intervention, with very little research conducted to evaluate the factors, 
including values, which affect ongoing support for law as a tool to prevent obesity. It was this 
finding of the initial literature review that significantly influenced the design of this project, 
which aims to consider whether or not the values relevant to theories of public health law 
could be useful tools in determining the scope of the government’s role in obesity prevention.  
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PART THREE 
 
Results of the Empirical Research - 
The Role and Responsibility of Governments to Prevent Obesity 
 
 
In response to research sub-question two: 
How do participants in a qualitative study understand the goals and core values of public 
health law, and how do these influence participants’ attitudes and decisions about the role of 
governments in preventing obesity? 
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Chapter 6: 
The Government’s Duty to Prevent Obesity 
 
 
 
In the last chapter… 
 
Chapter 5 Law as a Tool to Prevent Obesity 
 
In this chapter… 
 
6.1  Introduction 
6.2 Establishing a government duty to prevent obesity: the need to protect 
and support vulnerable groups 
6.3 The legitimacy of government actions in fulfillment of a duty to prevent 
obesity 
6.4 Conclusion 
 
In the next chapter… 
 
Chapter 7 Obesity Prevention and the Constraint of Individual Liberties 
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6.1 Introduction 
 
This chapter introduces qualitative data for the first time to explore participants’ beliefs about 
public health law as, “the study of the legal powers and duties of the State…to ensure 
conditions for people to be healthy”. 445  The overarching value in question is the 
government’s duty to protect and promote public health, and as demonstrated in Chapter 3: A 
Theoretical Framework for Public Health Law, this duty is well established in the literature. 
Governments gain their greatest legitimacy when regulating in the interests of the public, and 
while scholars and policy-makers may debate the necessity of particular interventions, this 
does not generally detract from the overall scope or legitimacy of the government’s role in 
public health.446 This is partly because health, like defence and welfare, is a value from which 
individuals, communities and nations benefit, and from a population-based perspective public 
health is the foundation upon which to, “cultivate a decent and prosperous civilization”.447 
The pursuit of public health also requires some level of collective action by governments in 
order to succeed, due to factors present in a population’s economic, informational, built and 
social environments that act as determinants of a population’s health. These are beyond an 
individual or community’s management or control, and can become barriers to achieving the 
highest possible level of physical and mental health in that population.448  It is through 
understanding these environmental factors as they relate to obesity, and through accepting 
that obesity prevention is a task that everyone in the population has an interest in, that a 
government duty to prevent obesity has been recognised by the majority of scholars.  
 
The purpose of this chapter is to explore the way that participants in this research also 
identified and characterised the government’s duty to prevent obesity. As detailed in 
Chapter 2: Research Design, this includes evaluating the way that participants identified 
some of the environmental factors that they felt had rendered children and the population-at-
large particularly vulnerable to obesity in Australia. The need for public health laws to 
protect and support vulnerable groups is one of the key themes raised by participants that will 
be discussed in this chapter. It is also considered by scholars to be one of the primary roles of 
public health law, both generally and in the context of obesity prevention. The protection of 
vulnerable groups is embedded in Gostin’s theoretical work discussed in Chapter 3: A 
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Theoretical Framework for Public Health Law, and studies that have looked at public support 
for a variety of laws to prevent obesity (discussed in greater detail in Chapter 5: Law as a 
Tool to Prevent Obesity) have often concluded that support was highest for those 
interventions that aimed to protect and support children and to prevent childhood obesity.449 
To add to the findings of these previous studies, this chapter will also evaluate the way 
participants described the vulnerabilities of children and the wider population, and the effect 
of these beliefs on participants’ overall support for the use of law as a tool to prevent obesity.  
 
Finally, this chapter will explore participants’ ideas about how governments should 
implement laws to prevent obesity and to therefore legitimately fulfill their duty. For 
participants, this included the need for governments to act on evidence and to display 
leadership and commitment to the cause. As Magnusson and Patterson wrote, “leadership and 
accountability are vital requirements for the success of national efforts to prevent and control 
NCDs [non-communicable diseases]”, including obesity. 450  This view is consistently 
demonstrated by scholars, and as discussed in Chapter 4: The Role of Public Health Ethics in 
the Theoretical Framework, so too is the belief that governments gain legitimacy in part by 
acting fairly, openly and objectively, and on the best evidence they have at their disposal. The 
Australian Government has led the way globally in implementing strong, evidence-based 
public health laws in the past, particularly with regard to anti-smoking laws,451 and yet 
scholars in Australia and overseas have been generally critical of the absence of a similar 
sense of government leadership, commitment and urgency to fulfilling an equally legitimate 
government duty to protect and promote public health by preventing obesity.452 	
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6.2 Establishing a government duty to prevent obesity: the need to protect and 
support vulnerable groups 
 
The purpose of this first section is to establish whether or not participants felt there was a 
duty placed upon governments to prevent obesity, and if so, to explore the reasons they 
believed that duty existed. Ultimately, this section will demonstrate that all participants felt 
governments had a duty to prevent obesity because of a degree of vulnerability they believed 
existed within the population. As is demonstrated in Table 7 below, most participants 
specifically focused on the government’s duty to protect and support children as a vulnerable 
group in society, and their reasons for doing so will be explored in the first sub-section. This 
will be followed by an exploration of why many participants also recognised that the 
government’s duty to prevent obesity extended beyond children, to address the vulnerability 
of the population-at-large. Integral to these discussions are participants’ beliefs about the 
causes of obesity, and while a full list is provided in Appendix 3, some of the more 
commonly referred to themes will also be incorporated in this analysis. 
 
6.2.1 The government’s duty to protect and support children 
 
A belief that the government had a duty to protect and support children as a vulnerable group 
within the population was a significant indicator of participants’ belief in a government duty 
to prevent obesity. It was also the reason that the two specific interventions of compulsory 
school-based education and advertising restrictions were the most highly regarded by the 
sample, often named as the government’s first priorities (see Appendix 2 for detailed results).  
This section will explore both the reasons that participants felt children were a vulnerable 
group, and why they felt that protecting and supporting children was so important to 
characterising the government’s duty to prevent obesity.  
 
Firstly, as is evidenced by the list at Appendix 3, participants felt that there was a wide range 
of environmental and individual factors that had led to the increase in obesity in Australia 
over recent decades. They spoke to a number of these with specific reference to the impact on 
children, thereby establishing children’s vulnerability. Some of the more commonly 
supported themes in this context that are included at Table 7 below are: 
 Parents are not teaching their children healthy behaviours; 
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 People are too busy to cook or exercise; 
 Women (mothers) are often working full-time;  
 People (including children) are less physically active;  
 The food industry is profit-driven and/or manipulative; 
 Popular media isn’t providing good examples to follow; and 
 People have lost touch with the origins of food and the culture of cooking. 
 
Table 7 Establishing a government duty to prevent obesity: the need to protect and 
support vulnerable groups (Excerpt of themes from Appendices 3* and 4) 
 Number of 
participants 
Number of 
references 
The government’s duty to protect and support children in 
preventing obesity 
  
Government should protect and educate children 22 51 
Parents are not teaching their children healthy behaviours* 20 41 
People are too busy to cook or exercise* 18 41 
The food industry is profit-driven and/or manipulative* 16 38 
People have lost touch with the origins of food and the culture 
of cooking* 
12 27 
Women (mothers) are more often working full-time* 10 15 
People (especially children) are less physically active* 12 15 
Popular media isn’t providing good examples to follow* 6 8 
Only focusing on children won't help solve the problem 5 6 
The government’s duty to protect and support the population-at-
large in preventing obesity 
  
Unhealthy foods are more affordable, available and accessible 
than healthy foods (problems with the economic and built 
environment)* 
22 70 
People don’t know how to shop for and cook affordable, 
healthy food* 
19 46 
People are subject to social or community pressures* 16 42 
People are too busy to cook or exercise* 18 41 
The food industry is profit-driven and/or manipulative* 16 38 
Government has a duty to protect or support vulnerable groups 16 31 
Government intervention shouldn't just target low-income 
earners 
7 8 
Popular media isn’t providing good examples to follow* 6 8 
Eating is different to other public health and safety issues 5 7 
Government has a duty to act because the problem is so 
widespread 
4 5 
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An often-repeated narrative of the sample that is reflected in the above themes was that both 
parents often worked long hours, life was busy and stressful, so there was less time for 
children to play outdoors (it also was not as safe), and parents generally lacked the 
knowledge, skills, and time to cook healthy food and pass these traditions on to children. This 
narrative reflects the way that almost all participants acknowledged changes to the economic, 
informational, built and social environments, which they felt rendered children particularly 
vulnerable to obesity. Participant #12 said of this belief; 
“We have a busier lifestyle with often both mum and dad working…mum comes in 
the door at six o’clock with the kids and whatever’s quick and easy…a frozen meal 
from the supermarket or takeaway on the way home is much easier…a lot of the art of 
cooking passed down from generation to generation is dying out”. 
Many participants also believed that as a result of these combined circumstances children no 
longer understood where food came from, which left them vulnerable, or more dependent, on 
the food industry to provide them with information and processed foods. Participant #8 
explained her concerns; 
“For kids as well, growing up with that, seeing you can pick this tomato off a bush 
and it really tastes nice, and seeing basil and things growing, rather than just looking 
in Coles and there’s that little plastic packet you get with some basil in it. Really, 
that’s ridiculous, and a lot of people grow up thinking that’s normal…” 
 
Some participants also believed that it left children more vulnerable to the portrayal of what 
was normal in popular media, especially for children and adolescents who were less 
physically active and were engaging more with television and online media. Participant #4 
said; 
“I was watching Ocean’s Twelve the other day, and I don’t know if it’s a joke, but 
Brad Pitt’s constantly eating burgers and chips, and I’ve seen other movies and TV 
shows they’re just constantly eating out at these fast food restaurants and things like 
that…we do learn a lot of our behaviours from the media”. 
Parents were seen as equally vulnerable to what participants felt were the media and the food 
industry’s misleading portrayal of what was normal, or healthy. Participant #7 explained; 
“They think they are [making their own decision] but they’re not, because especially 
television…is very powerful, so they’re thinking they’re doing the right thing, even 
by putting fruit juice into their kid’s lunch box…we’re being brainwashed into 
believing that you’re doing a good thing for your child”. 
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This latter comment also reflects an important finding to note with regard to the vulnerability 
of children. Most participants did not blame parents, as individuals, for failing to educate or 
protect their children. Rather, they engaged with the value of taking a population-based 
approach and looked to the ‘bigger picture’ when characterising the origins of children’s 
vulnerability. As the list in Appendix 3 demonstrates more fully, many recognised that a 
combination of economic, informational and social factors influenced parents’ ability to teach 
their children healthy behaviours. Ultimately, Participant #10 also spoke of the, “culture of 
cooking”, being lost in Australia, something that participants understood that parents as 
individuals existing within that culture were not necessarily to blame for. However, 
Participant #8 took a more critical approach in stating, “clearly parents can’t make decisions, 
and that kid shouldn’t have to suffer because they have parents who don’t understand health 
and nutrition”. 
 
Irrespective of whether participants blamed parents or not, the belief in the vulnerability of 
children remained, and as a result, support was high for a government duty to prevent obesity 
when the fulfillment of that duty involved the use of a law as a tool to protect and support 
children. This was particularly true of interventions which improved a child’s education in 
cooking and nutrition, and which restricted their access to misleading information and 
marketing. Participant #24 suggested; 
“You know you teach a kid how to cook healthy and he walks straight past 
McDonalds on his way home [from school] anyway; that would be my utopian 
thought”. 
Participant #5, who ranked advertising restrictions as the most beneficial intervention and 
named it as the government’s first priority, also said; 
“I just think TV is just one of the biggest impacts on children growing up, and I think 
that as a society we should give governments the right to legislate there and protect 
children, absolutely over people making money”. 
The long-term significance of characterising the government’s duty to prevent obesity in this 
way, as one that also fulfills a duty to protect and support vulnerable children, was noted 
most articulately by Participant #17, who (in her capacity as a clinical nutritionist) said; 
“I see so many young, particularly women in their early 20s, who have moved out of 
home, who have never cooked a meal in their life. That sets them up as mothers who 
don’t cook, who can’t pass that down, so it’s an age-old art that has to continue to 
happen…if we don’t have that food preparation what on earth are we going to lead 
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ourselves into…and we’re starting to see it already, working parents do not have time 
to teach their kids and to prepare for their kids…tuckshop is every day of the week 
and yeah that for me is certainly the most important bit: education”. 
Participant #22 also said, “There are probably generations of Australians out there who may 
not understand about nutrition and what a balanced diet actually is”. To address this problem 
and to restore the ‘culture of cooking’ to Australians for generations to come, many 
participants felt a focus on children was required in order to successfully prevent obesity over 
the long-term. Participant #10 said, “Start in schools, that’s where the culture starts. That’s 
the only way you’ll ever change anything”, and Participant #3 said, “if you can get children 
when they’re young and teach them healthy habits hopefully they’ll hold onto that through 
their life and help prevent this kind of problem later on”. 
 
However, some participants felt that only focusing on the vulnerability of children would not 
solve the problem of obesity for those children or in the wider population, and so believed 
that this should not be the sole characterising factor of the government’s duty to prevent 
obesity. Particularly, a number of teachers and younger participants (18-29 years of age) 
reflected this belief when speaking about compulsory cooking and nutrition classes in 
schools. Teachers were generally concerned about resources and what they felt was an over-
crowded curriculum, with Participant #12 stating that to be effective she would need; 
“…a framework put in there of extra people, extra hours, extra staff, extra facilities; 
do not just lump it into the curriculum now as something else that we need to do 
because we just can’t”. 
Many of the sample’s younger participants also drew on their own experiences to reflect on 
whether education in schools would really address the vulnerability of children that they felt 
existed. Participant #8 said, “I think we had that in school and it didn’t really impact me, and 
I think school can’t really change things, it’s more what happens at home and what happens 
around you”. Similarly, Participant #15 said, “when I was doing home economics it was 
about getting that A, it wasn’t about learning healthy nutrition or anything like that”.  
 
While it is unclear whether these latter participants’ age (and their comparatively nearer 
memories of school) had any impact on their opinions, they and the teachers interviewed 
were the only ones to counter the otherwise overwhelmingly positive response towards this 
intervention by the sample. These participants were more willing to support advertising 
restrictions directed at protecting vulnerable children, but their comments serve as a reminder 
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that instead of focusing only on children in exercising their duty to prevent obesity, 
governments should also not lose sight of other vulnerable groups in the community, and the 
wider environments that affect the health of the population as a whole.  
 
6.2.2 The government’s duty to protect and support the wider population 
 
While many participants felt that the government’s duty to prevent obesity could be 
characterised by a notion of needing to protect and support children as a vulnerable group 
within the population, many also recognised that the wider population was vulnerable to 
those same environmental factors identified above and in Appendix 3, and that their needs 
also invoked a government duty to intervene. As Participant #3 said, “obesity levels are 
increasing and it’s getting out of hand”. In identifying what they felt were the causes of this 
rising rate of obesity in Australia, many participants revealed the sense of vulnerability they 
themselves felt to the economic, informational, built and social environments they lived in; a 
vulnerability that they also often attributed to the wider population.  
 
Similar to the narrative in the context of parents and children described above, an often-
repeated narrative that participants used to establish what they felt was an adult-focused, 
population-wide vulnerability, was that men and women often worked long hours, life was 
busy and stressful, and they generally lacked the knowledge, skills, and time to cook healthy 
food. This left them vulnerable to and dependent on information provided by popular media 
and the food industry, that participants felt was often misleading. To this end, many like 
Participant #8 spoke about, “the sheer amount of advertising for food and all the things that 
are bad for us”, with ‘us’ being the population-at-large, and from which participants felt there 
was little escape. Participant #4 explained a feeling of powerlessness by stating; 
“So many times I’ve just been sitting watching TV and something’s come up for 
McDonalds or…even Subway…and you’re just like, ‘Oh that’s what I feel like, I 
might go and get it’, and you don’t even think because the TV is doing a perfect job 
of just ‘there you go’”. 
Additionally, Participant #10 believed that the idea that people are too busy to cook (a 
widely-expressed idea across the sample) was also a fiction, placed in vulnerable consumers’ 
minds by a profit-driven food industry so that they can market processed foods as 
‘convenient’.  
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He said;  
“We’ve managed to absolutely convince them that they are the most busy people in 
the world, and that pre-packaged meals are the saviour of everything…which is not 
true. Everybody’s got time to cook, it’s not a problem”. 
However, as indicated, this was not a view shared by any other participants, who all 
genuinely expressed a belief that their lives had become busier and more complicated, 
leaving them less time dedicated to planning and preparing meals. 
 
In addition to those sources of vulnerability already discussed, two more concerns of 
participants for the population-at-large was, firstly, negative aspects of the economic and 
built environments that affected the affordability, availability and accessibility of food, and 
secondly, social and community pressures, including socio-economic status, stress, anxiety 
and social isolation. With regard to the first of these concerns, the vulnerability of the 
population and the significance of the economic and built environments were best explained 
by a transport planner and urban environmental planner, both of whom participated in this 
research. Firstly, Participant #14 explained his own sense of vulnerability surrounding the 
affordability, availability and accessibility of food within his environment, in stating; 
“I don’t have a car, I cycle, and I kind of have the options…but it’s all pretty much 
over-priced. There is an IGA but that’s quite expensive as well, and the nearest actual 
permanent store that is kind of a fresh produce place is…really quite far away. And 
the public transport’s not very good in my area, the most frequent bus is every half an 
hour even though it’s so close to the city, it’s only 1km from the Milton train 
station…but that’s probably the result of living in a bit of an affluent area, everyone 
drives anyway…better access to healthy food for more of the city…is the most 
important thing. I know time and lifestyle is a big constraint but having easier and 
quicker access to good food will probably help offset that a little”. 
Participant #8 also explained what she saw as the significance to the population of functional 
built environments; 
“[The way cities are designed] affects all aspects of life, even just transport, because 
that’s getting people to exercise a bit more and it influences the way they get around 
and arrange their life, so that includes their shopping and food, and where they go 
with friends to eat and what kinds of places are available”. 
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The second other concern expressed by many participants, in identifying why they felt that 
the population-at-large was vulnerable to obesity, were negative aspects they believed existed 
in the social environment. This included identifying vulnerable groups within the social 
environment, such as those listed by Participant #3 as; 
“Low-income earners or even illiterate people, or elderly people that might find it 
quite difficult to get out and about to buy whole foods, nutritious foods. Or even 
smaller minority groups like people with diabetes…seniors are probably finding it 
harder to get out and about, and they might not be as social? …to encourage people to 
be active and healthy at that age would be quite good”. 
Participants also commonly reported concerns about stress, anxiety and social isolation. 
Participant #15 explained; 
“Probably high levels of stress. Society putting more pressure on people, whether it’s 
work-related stress or whether it’s personal…there are personal views on body image 
and things like that…as a society we’re probably going to keep getting worse and 
worse. I see among my colleagues and myself poor eating habits, and that’s really 
down to stress”. 
Whether the sources of these pressures are aspects of the informational or social 
environments, or both, Participant #7 described what she felt as the outcome; 
“I think people have become isolated more, they don’t trust the same as they used 
to…if it’s a healthy community where people are outdoors and they are 
communicating the focus isn’t on food”.  
Participant #12 also described why she felt these social pressures left the population-at-large 
vulnerable to obesity, and particularly vulnerable to food marketing; 
“Food is directly related often to state of mind. If people don’t feel happy, safe and 
secure then people look to food for comfort without even realising it”. 
 
Additionally, irrespective of whether participants recognised these environmental factors as 
contributing to vulnerability in their own lives or in the lives of others, common to all was a 
belief that the government’s duty to prevent obesity extended beyond addressing individual 
needs. Instead it was to engage with the value of a population-based approach to alter aspects 
of the economic, informational, built and social environments that, as reflected in these 
discussions and at Appendix 3, participants felt put the public at greater risk of obesity. These 
were risk factors that most participants felt individuals were unable to mitigate on their own, 
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without some form of large-scale government intervention to minimise the risk of obesity. 
Participant #15 reflected this idea in stating; 
“At uni we studied theories of law, and there was that notion of different 
philosophical theories in society about the individual, so do you look after yourself or 
do you look after society as a whole, and I generally prescribe to the latter theory. We 
do, you know we have a duty, to a certain degree. Especially those who have the 
money and the means, I think we have a duty to look after others”. 
 
Of course, not all participants felt that the vulnerability experienced by the population with 
regard to obesity was the same as the vulnerability that invoked the government’s duty to 
make laws for public health in other preventative contexts. For example, Participant #13 said, 
“there’s certain things that need to have that protection and safety”, such as helmet or seatbelt 
laws, because they are associated with an, “immediate impact…you see a result”, as opposed 
to offering a level of protection that is delayed. However, even if participants felt that the 
population’s vulnerability to obesity risked a less severe or immediate degree of harm 
compared to other public health contexts, they still recognised that a level of vulnerability 
existed. Participants felt that there was therefore a duty upon governments to protect and 
support the population in an effort to prevent obesity, even if only in a small way.  
 
6.3 The legitimacy of government actions in fulfillment of a duty to prevent obesity 
 
The previous section established that participants believed there was a need to protect and 
support vulnerable groups, including children and the population-at-large, which helped to 
justify and characterise what they believed to be the government’s duty to prevent obesity. 
While later chapters will look in more detail at what actions participants believed that 
governments should take to successfully fulfill this duty, the purpose of this section is to 
consider the way that many participants tempered their overall support for government action 
with a list of conditions that they felt would be required to legitimise any use of law as a tool 
to prevent obesity. These conditions are listed at Table 8 below, and can be described broadly 
as a belief that in order for governments to legitimately and best fulfill their duty to prevent 
obesity, they must act on evidence, and must display leadership and commitment.  
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Table 8 The legitimacy of government actions in fulfillment of a duty to prevent obesity 
(Excerpt of themes from Appendix 4) 
 
 
Number of 
participants 
Number of 
references 
Governments must display leadership, commitment, and act on 
evidence: 
  
Government regulation should be cost-effective, geared to long-term  19 29 
Government should regulate food and eating like they do smoking  14 25 
Government regulation should be based on evidence and monitored 11 17 
Government has a duty to lead and provide clear direction 8 10 
Governments are afraid of being unpopular with business and 
individuals 
7 8 
Government shouldn't regulate - those for smoking/alcohol don’t work 6 7 
 
6.3.1 Fulfilling the government’s duty to prevent obesity by acting on evidence 
 
Firstly, the need for evidence-based decision-making was the most frequently imposed 
condition on the way that participants characterised the government’s duty to prevent obesity. 
This is reflected in the themes: 
 Government regulation should be cost-effective and geared to the long-term; 
 Government should regulate food and eating like they do smoking (and alternately, 
that they should not regulate food and eating like they do smoking, because these 
interventions have not worked); and  
 Government regulation should be based on evidence and monitored. 
 
With regard to the need for governments to consider evidence of cost-effectiveness and long-
term gains, Participant #3 explained that, “there’s only one pot of money to go around”, and 
so governments need to determine what they think is, “a higher priority for the spend”. 
Expressing notions of cost-effectiveness often meant that participants prioritised those 
interventions that they felt would be the lowest cost for the highest gain (the best value for 
money), in areas where governments could, as Participant #20 said, “actively, cheaply, 
interfere”. Where participants felt that interventions would have a high up-front cost, such as 
with subsidised gastric band and weight loss surgery, they were more likely to suggest that 
the government consider its long-term benefits or cost-effectiveness. As Participant #22 said, 
when considering his support for subsidised surgery; 
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“I think in the long-term that would be a great investment for the person, for the 
community and the nation, because from a purely financial perspective it will 
probably pay, which means it’s more likely to get a Guernsey from governments and 
communities would say yes it’s a worthwhile program because it’s going to free up 
other resources potentially down the track”. 
Participant #24 described this approach of spending money up-front to save money later as, 
“kind of refreshing”, in determining how the government should legitimately exercise its duty 
to prevent obesity.  
 
The second way that participants felt governments should incorporate evidence-based 
decision making was by acting on evidence of effectiveness from analogous public health 
problems, such as smoking and alcohol consumption. This belief operated two ways, either 
increasing or decreasing support for the government’s role in obesity prevention depending 
on whether participants believed that the use of law had been a successful tool in addressing 
these analogous problems in the past. For example, Participant #9 supported the use of 
advertising restrictions in fulfillment of the government’s duty to prevent obesity (which he 
did recognise), because; 
“…like they used to have no bans on smoking advertising; you look at old cricket 
matches from the 70s and it’s all Benson and Hedges, Benson and Hedges…but they 
don’t have that anymore, and I think it’s similar with alcohol, and that would 
probably be okay”. 
Alternately, Participant #5 did not support taxation in fulfillment of the government’s duty to 
prevent obesity (which she did recognise), because; 
“I didn’t even agree with them putting the tax on the alcopops for the young people. 
I don’t think it’s been successful… If someone could guarantee that it would 
absolutely stop it and no one would ever do it again then that would be different, but 
I know that won’t be the case”. 
The mixed perceived effectiveness of interventions such as advertising restrictions and 
taxation (which have been successful in reducing smoking rates in Australia) possibly reflects 
the confusing information environment that participants acknowledged they had found 
themselves in. These attitudes also suggest that misconception and confusion with regard to 
the effectiveness of one intervention in a specific area of public health law can potentially 
have negative implications for people’s understanding of and support for interventions in 
other areas of public health law.  
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Finally, the third way that participants felt that governments could use evidence to legitimise 
their actions in fulfilling their duty to prevent obesity was by conducting ongoing monitoring 
and assessment. Participant #11 cautioned that, “sometimes you can do things which just 
create worse problems”. For example, Participant #16 said, “there’s plenty of shonks out 
there…you see it all the time, you bring in an incentive and things are subsidised but they 
[governments] have not regulated the people who are providing the service, so it all gets kind 
of lost”. Participant #22 also represented the need to conduct ongoing evaluations, in stating, 
“there’s a big chance they [government interventions] may not really impact on the groups 
they’re targeted at, not to the level that they [governments] may think”. These participants 
did recognise that some interventions to prevent obesity would be harder to monitor than 
others, such as measuring the impact of government-funded advertising on the dangers of 
obesity, but for these participants, difficulty did not negate necessity. As Participant #24 said, 
“In terms of using tax dollars [to fund government advertising on the dangers of obesity] I 
don’t really have a problem with it, I just think it needs to be followed up to see what the cost 
versus benefit really is”. Participant #14 also questioned the legitimacy of this particular 
intervention in fulfilling the government’s duty to prevent obesity, stating, “I kind of wonder 
if it’s necessary, but more I wonder if it actually works”. Importantly, until these participants 
believed that the interventions they spoke about did work, many were unwilling to consider 
them as beneficial to themselves or their communities, and did not see them as legitimate 
ways for the government to use law as a tool to fulfill its duty to prevent obesity. 
 
6.3.2 Fulfilling the government’s duty to prevent obesity by displaying leadership and 
commitment 
 
The second ‘condition’ that some participants believed governments should meet in order to 
legitimately fulfill its duty to prevent obesity was to display leadership and commitment 
through the way in which it intervened. As Participant #4 said; 
“I think it is the role of the local, national and state government to actually look at 
what the entire country is doing and to steer us in the right direction; that’s one of the 
roles of government I think, to lead”. 
Consistency in the perceived goals of government interventions was sometimes seen as a 
measure of this level of leadership and commitment, as Participant #19 said; 
“As a general concept I don’t think the government should be trying to push a healthy 
eating message [by offering subsidised education initiatives and government-funded 
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information campaigns] but then saying, ‘but don’t worry we’ve still got your back if 
you don’t listen to us’ [by offering subsidised gastric band and weight loss surgery]. 
It’s saying, ‘look we know you’re going to get fat anyway’. It does seem a bit like 
that, and I think you could say the same of most government policies”. 
 
Another common belief among the participants that spoke to this issue of leadership and 
commitment was that governments often lost their nerve to implement a consistent range of 
public health laws in the face of commercial and political pressures. In the context of 
preventing obesity, participants felt that these pressures were often perpetuated by the food 
industry. The comments of Participant #5 particularly reflect the belief that, ‘governments are 
afraid of being unpopular with businesses and individuals’, and that this negatively affects 
the government’s ability to legitimately use law as a tool to fulfill its duty. She said; 
“Why they won’t bite the bullet and do it? Of course they’re going to get business 
offside. They get business offside people are going to say X, Y and Z about them and 
vote out that government”. 
The fear of being unpopular can also operate in the opposite way, as Participant #22 noted, to 
encourage actions by governments simply as, “a bandaid thing, to appear that they’re doing 
something”. However, for participants in this sample, it was more often important that any 
fear or pressure not prevent what they felt would otherwise be legitimate government actions 
to prevent obesity. Participant #22 describes this concern particularly well, in stating; 
“It probably comes down to leadership on the issue. We talk a lot about government 
intervention and what governments can do, but I think, and this is where we see it a 
lot on a number of different topical issues, whether it be asylum seekers or climate 
change or what have you, there’s a general lack of intestinal fortitude with our current 
band of leaders to actually stand up and make some solid statements about the state of 
play. I think they fear doing it because they’ll lose popularity, but I think when it 
comes to something like food and our wellbeing as a nation…there’s a place there for 
some leadership, not just rhetoric…commitment to it through personal 
demonstration…I don’t think we see enough of it, they’re all nervous and scared…but 
someone, maybe in high office, should be setting the scene for the future and mapping 
out a way that we get there”. 
This loss of confidence in governments tempered participants’ enthusiasm or optimism 
during discussions, but of greater concern, it also appeared to threaten the way that they 
judged the overall legitimacy and motivations of government action.  
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6.4 Conclusion 
 
The government’s duty to protect and promote public health by the ethical use of public 
health law and with particular attention to vulnerable groups, such as children, is well 
established in literature. This chapter has incorporated the thematic analysis from the 
qualitative empirical component of this research for the first time, in order to explore the way 
that participants also recognised and characterised this government duty. Firstly, this chapter 
demonstrated the way that the majority of participants characterised the government’s duty to 
prevent obesity as being a duty to protect and support vulnerable children. This is consistent 
with the justifications for the use of law in the literature, particularly in the context of 
restrictions on food advertising and the need for a wide range of education initiatives. Like 
many scholars, a number of participants then also recognised that deficits within the 
economic, informational, built and social environments meant that the government’s duty to 
prevent obesity extended not only to children, but also to a vulnerable population-at-large.  
 
The reasons given to explain this broader vulnerability across the population were the same 
reasons that participants’ provided in explaining children’s vulnerability, only applied to 
adult (participants’) lives. They were mainly behavioural, and included that men and women 
work longer hours than they once did, life was busy and stressful, advertising about the 
convenience and healthfulness of foods was persuasive, there was an undercurrent of social 
isolation, anxiety, and cost-of-living pressures across the population, and many adults lacked 
the knowledge, skills and time to shop for and prepare healthy meals. While focused on 
behaviour, these comments from the majority of participants do reflect their understanding of 
some ways that the economic, informational, built and social environments have influenced 
the rising obesity rate in Australia. Participants were willing to support interventions they felt 
served to support or protect them from aspects of their environments that they felt rendered 
themselves and others particularly vulnerable. Importantly, what underpinned this assessment 
by participants of the government’s duty were the beliefs that governments should act on 
evidence, in a way that is cost-effective, and in a way that demonstrates both leadership and 
commitment, finally highlighting that public perception and public trust remain closely tied 
to the legitimacy of (and public support for) obesity prevention laws. 
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Chapter 7: 
Obesity Prevention and the Constraint of Individual Liberties 
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7.1 Introduction 
 
The previous chapter explored participants’ beliefs about public health law as, “the study of 
the legal powers and duties of the State…to ensure conditions for people to be healthy”, in 
the context of the government’s duty to prevent obesity.453 This chapter, and the next, will 
now look to the second half of Gostin’s definition of public health law, to also explore 
participants’ beliefs about, “the limitations on the power of the State to constrain for the 
common good the autonomy, privacy, liberty, proprietary and other legally protected interests 
of individuals”, in its efforts to prevent obesity.454 Gostin argues that; 
“Health regulation that overreaches, in that it achieves a minimal health benefit with 
disproportionate human burdens, conflicts with ethical considerations and is not 
tolerated in a society based on the rule of law. Consequently, scholars and 
practitioners often perceive a tension between the community’s claim to reduce 
obvious health risks and individuals’ claim to be free from government 
interference”.455  
This tension and the need to find some reconciliation is acknowledged in Part Two: Findings 
of the Literature Review, in which the need to recognise a government duty but at the same 
time to recognise a need to preserve individual liberties is often represented by Gostin and 
others as a values-based ‘balancing act’. Perhaps as a result of this weighing up of values, 
public health law has a long history of constraining individual liberties to protect the health 
and safety of populations, including regulations for quarantine, infectious disease prevention, 
biosecurity, smoking, dangerous driving and vaccination. In the context of obesity 
prevention, the constraint on individual liberties is less pronounced and not generally 
expressed as a physical constraint, as it is with regard to some of the above examples. 
Instead, the majority of public health law scholars agree that in exercising its duty to prevent 
obesity, governments may use law in a way that constrains an individual’s freedom of choice 
or their sense of personal responsibility (discussed in greater detail in Chapter 3: A 
Theoretical Framework for Public Health Law). However, the government’s power to do this 
must still be balanced with the notions of autonomy, self-governance and individual liberties 
also expressed in public health ethics frameworks, and so the government’s power to 
constrain individuals in any way is not absolute.  
																																																								
453 Gostin, Public health law: power, duty, restraint, above n23, 4. 
454 Ibid. 
455 Ibid, 11-12. 
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The protective aspect of this value may be most relevant when a person’s physical liberty is 
at risk as a result of government action, yet laws to prevent obesity that are seen to limit 
individual choice or minimise personal responsibility may also prove particularly 
contentious. This is because a minority of scholars and those outside of academia can and do 
portray obesity as a health problem caused (at least in part) by an individual’s failure of will, 
which results in physiological changes over a long period of time that pose no immediate 
danger or risk to others. The effects of obesity are considered to be lesser and unlike the 
effects of smoking or even alcohol abuse, and to this end Bobinski has noted that the majority 
of policy-makers do not yet seem comfortable regulating or attempting to influence people’s 
dietary behaviours that pose a ‘risk to self’.456 In Australia, Swinburn has criticised the 
continued inaction of state and federal governments to employ the recommendations of 
public health law scholars and the findings of scientific research.457 However, studies have 
not yet been conducted to explore whether this reluctance by governments reflects a broader 
public consensus that ‘governments should not be taking responsibility for preventing obesity 
away from individuals’. A recent qualitative study from Canada did find that its participants 
supported personal health management; they stressed the importance of taking personal 
responsibility for health and many did not see this task as ‘work’ or a burden.458 The findings 
of this research are also similar, as in their own words participants acknowledged a shared 
responsibility of both governments and individuals to prevent obesity.  
 
7.2 Balancing the duties of governments and individuals to prevent obesity 
 
A number of participants in the sample considered the arguments against the use of law to 
prevent obesity, where they felt that the interventions discussed constrained individual 
liberties. In their responses they expressed a number of ideas, which will be discussed in this 
section under two main, overarching themes. Firstly, participants suggested that individuals 
have a duty, or are responsible for obesity prevention, and secondly, that government power 
to prevent obesity is limited in light of this duty; governments cannot and should not force 
individuals to eat a certain way. These themes are presented in Table 9 below, and 
throughout this section it will be shown how they affected participants’ support for the use of 
law as a tool to prevent obesity. Underpinning the expression of these ideas was also 
																																																								
456 Bobinski, above n138, 380. 
457 Swinburn, ‘Obesity prevention: the role of policies, laws and regulations’, above n264. 
458 MacGregor and Wathen, above n156. 
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participants’ beliefs about the causes of obesity, and whether or not they saw obesity as an 
individual or community problem. 
 
Table 9 Key themes participants referred to when considering arguments against the 
use of law to prevent obesity that constrains individual liberties (combined Excerpt of 
themes from Appendices 3* and 4) 
 Number of 
participants 
Number of 
references 
Individuals have a duty to prevent obesity also   
People are responsible for their own health choices 20 72 
People are lazy, lack willpower or don’t value dietary health* 14 35 
Low-income earners make poor decisions 18 30 
Obesity is an individual problem 5 5 
Balancing the duties of governments and individuals to prevent 
obesity 
  
People will only take on board what they want from 
governments, and will search for their own help when they want 
it 
24 76 
Government should focus on education and information 
provision 
24 63 
Government should offer incentives and support rather than 
punishment 
20 31 
People make poor decisions, end up relying on or expecting 
government help 
12 24 
Government should balance coercion and individual rights 14 23 
Government cannot force individuals to eat a certain way 9 18 
Government should stop people making poor decisions 11 14 
Individual liberty is an important part of our culture 8 12 
Individuals should be accountable and not expect handouts 8 11 
Government regulation unreasonably restricts personal freedom 3 4 
 
7.2.1 Establishing the individual’s duty to prevent obesity 
 
The main belief expressed by a number of participants when considering arguments against 
the use of law to prevent obesity was that individuals have their own duty to prevent obesity. 
Specifically, individuals in part cause obesity, they are responsible for their own health 
choices and the consequences, and therefore laws that try to compensate for a failure on an 
individual’s behalf should not be a priority. Many participants who felt this way believed that 
one of the causes for the rising rates of obesity in Australia was that, ‘people are lazy, lack 
willpower or don’t value dietary health’. While not considered by most participants in this 
	
	
168
sample to be the main cause of obesity, there was still a belief amongst many that, as 
Participant #2 said, “Individuals need to be stronger in their choices”. Participant #22 adds; 
“We have plenty of everything here, and I think a large portion of our society have 
become used to not exercising self-restraint, self-discipline, there’s probably a lack of 
those things”. 
Parents too were criticised for lacking the strength or discipline to manage their children’s 
expectations. As Participant #9 said; 
“They’ll pester their parents, ‘Can we go to Maccas, can we go to Maccas?’ and if the 
parent is not in an argumentative sort of mindframe whatsoever then they’ll 
completely agree and get pushed over by the kid”. 
Some participants were also more critical of people of a lower socio-economic status than 
themselves, particularly welfare recipients, who were described as lacking self-control. 
Participant #12 said; 
“I can’t help but think about welfare groups who give money to people and 
irrespective of what happens it’s still the grog and the cigarettes that get bought ahead 
of the groceries for the families”. 
Participant #1 felt that these individuals, as well as any other person, needed to work harder. 
She stated; 
“Even for a lower socio-economic family, within reason you can make healthy 
choices. And I think they are affordable and I don’t think that’s any excuse…I can’t 
see why families don’t use a bit of expertise and shop around…” 
Additionally, despite earlier stating that a large portion of society had become less 
disciplined, Participant #22 said; 
“Well-educated people possibly may be able to exercise more self-control. Those in 
lower socio-economic groups with lower standards of education, probably those that 
can least afford to be squandering money…yeah less discerning maybe…that’s 
probably contributing to our growing obesity as well”. 
 
Underlying some of these statements was also an attitude that individuals did not value their 
dietary health highly enough, irrespective of notions of socio-economic or parental status. 
Again with regard to welfare recipients, participants often spoke of a perceived lack of 
people’s consideration for their own health, like Participant #21, who described individuals 
on government benefits and pensions as, “getting money from Centrelink and taking it to the 
bottle shop and getting on the piss every day”. However, more broadly and more objectively, 
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Participant #13 said, “we all choose to eat and partake in what we want”, and as Participant 
#1 added, “If it is of importance to the individual then yes I take it on board, but if it’s not 
then no”. These participants felt that, regardless of how well an individual took care of their 
health, or what their socioeconomic status was, it still remained the responsibility of each 
person to make decisions for themselves. As Participant #25 said, “You can’t always just go 
with the flow and trust what someone else is doing, you’ve got to be able to look after 
yourself”. Participants #11 and #8 also believed this, in stating, respectively, “you have to 
take into account your own health and what your health is worth”, and; 
“Someone the other day was saying a two for three dollar deal on chocolate bars was 
a pretty good price, but isn’t it funny when you compare it, say an avocado is three 
dollars and everyone thinks that’s a rip-off and they won’t buy it, when I dunno, I 
guess it’s just the value you place on it too”. 
 
Statements such as those above do lend a voice to the argument that governments should not 
be taking steps to shift to the burden of obesity prevention away from individuals, and even if 
they attempted to do so, their efforts may not be successful when individuals retain the ability 
to have the ‘final say’ in what they eat and how they live. However, these beliefs did not 
prevent participants from still recognising the government’s role in preventing obesity in 
some ways, even if their role was simply to provide information. As Participant #5 said, 
“Anything we value in a community [including health], we have to take some responsibility 
for educating people about”. That the individual also has a responsibility to prevent obesity 
did serve, however, as a value that limited what these participants felt was an adequate or 
necessary contribution by governments, in fulfilling of their duty or public health mandate. 
 
7.2.2 Balancing the individual’s duty to prevent obesity with the government’s use of law 
as a tool to prevent obesity 
 
In considering whether or not, and how, governments should use law as a tool to prevent 
obesity, none of the participants in this sample felt that the government could do nothing, 
even if they recognised the individual’s duty to prevent obesity and/or favoured it over the 
government’s duty. As established in the previous chapter, all participants believed that there 
was a government duty to at least protect and support children as a vulnerable group, and 
many also suggested that, as Participant #3 said, “It’s got to such a level that as a community 
we need to do something about it”. Yet just as considering the value of community helped 
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Participant #3 to determine there was a duty, considering the value and the duty of the 
individual to prevent obesity often also helped participants to define how they felt that 
government duty should be carried out. Four interrelated beliefs about this task emerged, 
reflecting the way that participants balanced their ideas about the roles of the individual and 
the government, and the use of law as a tool to prevent obesity. These four themes were: 
 Firstly, governments should offer information, education and incentives to fulfill their 
duty to prevent obesity, rather than the use of law to punish or coerce; 
 Secondly, irrespective of the type of intervention or the use of law, governments 
cannot force individuals to eat a certain way and people will search for their own help 
if and when they want it;   
 Thirdly, government interventions should not excuse individuals from their own duty 
to prevent obesity; and  
 Finally, preserving a sense of individualism and individual responsibility for health 
was an important part of culture, which governments needed to be mindful of in 
balancing their coercive power with respect for the people they serve. 
 
7.2.2.1 Governments should offer information, education and incentives in fulfilling their 
duty to prevent obesity, rather than use law to punish or coerce 
 
Firstly, all of the participants quoted in this chapter, and most participants across the sample, 
were more supportive of interventions that they felt improved education or acted as 
incentives to prevent obesity, rather than laws they felt were coercive or punitive. Many 
participants felt that offering information and education to children and adults would address 
the ‘lack of knowledge and skills in cooking and nutrition’, which they described as one of 
the main sources of population-wide vulnerability contributing to Australia’s high rate of 
obesity (established in the previous chapter). Interventions that offered the public more 
reliable information or gave them skills were widely supported because, from an individual 
perspective, they would ‘help people help themselves’. For example, Participant #9 explained 
why he supported front-of-pack labelling; 
“I know for me going into Woolies and I’m looking at a can of baked beans and one 
says no added salt on it, or juice that says no added sugar, I’m probably likely to go 
the no added salt or sugar option. It could be a blatant lie, I don’t know, but you see 
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those words and they’re so powerful that you think, ‘okay well this is the healthier 
option’. Anything like that would be a good idea”. 
Participant #12 said; 
“I still want people to have a choice, but maybe if the healthier options are more out 
there, more easily defined and more visible…if we can just glean along the way and 
sometimes make better choices without even realising what we’re doing, that’s the 
government’s role for education”. 
Participant #15 also explained; 
“I think it boils down to informed decision-making. So if people are presented with 
the right information, correct information, then that decision should ultimately be left 
to themselves”. 
Importantly, in describing their support for information and education-oriented interventions, 
these three comments also reflect a sense of balance. As much as these participants value the 
individual’s responsibility to make their own health choices, they also infer a belief that 
individuals may be vulnerable to misleading information in the current environment, and so 
there remains a role for governments in altering that environment and in providing 
information and education in a way that is seen as trustworthy.  
 
For this sample, advertising restrictions and school-based education were seen as the best 
ways to alter the currently misleading informational environment and provide reliable 
information en masse, compared to front-of-pack labelling or health promotion campaigns, 
which some participants felt could still be misleading or easily overlooked. This is reflected 
in participants’ varying levels of support for these information and education-based 
interventions, depicted at Appendix 2. Participants’ support for health promotion campaigns 
were also lower because many participants felt the obese would be (wrongly) stereotyped in 
government advertising, which they did not see as empowering those people to take 
responsibility for their health. Additionally, front-of-pack labelling also received less support 
because it was explained in its current form in Australia, as a voluntary scheme. Participants 
felt that while the underlying idea of providing clear, convenient information was good and 
would allow individuals to make more knowledgeable, autonomous decisions, not enough 
food businesses would participate voluntarily in order to make it a worthwhile use of 
government resources. Directly regulating businesses was therefore the preferred way of 
altering the information environment in a way that shared the responsibility to prevent 
obesity between governments and individuals.  
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With regard to the sample’s most highly favoured intervention, compulsory cooking and 
nutrition classes in schools, it should be noted that some participants in the previous chapter 
raised questions over the value of school-based education as a means of fulfilling the 
government’s duty to prevent obesity. Some participants felt that as an intervention it would 
not sufficiently address the vulnerability of children, with those like Participant #19 stating, 
“children tend to think, ‘oh this is a lesson, I’m going to ignore it’”. Yet applying the value of 
individual liberty or personal responsibility to these concerns increased the majority of 
participants’ support for such education initiatives. Many believed that, like Participant #24 
said, “I think kids enjoy it, they want to know what’s going on”, and so such classes were 
enabling and empowering future adults to make more informed decisions. Participant #6 
believed, “If we get ‘em young, we train them, and they become better at looking after their 
health”, and therefore more able to take responsibility for their health.  
 
In addition to this commonly expressed belief that, as Participant #16 said, “the government 
needs to be teaching people rather than inflicting laws”, many participants also felt that 
governments should also offer incentives, rather than ‘inflicting’ laws upon the population 
that were coercive or punitive. Participant #4 said, “It’s better to reward than to punish”, 
though as Participant #6 (who did support all the interventions she saw as incentives) 
conceded; 
“Allow personal choice first. But because personal choice at times doesn’t mean a fig 
to people, then okay a law will make you do it. I may like to wander over that road 
whenever I like but a law tells me I can’t. So if I’m stupid enough to go out on the 
road then the law will stop me doing that”.  
However, some participants had very different opinions on the punitive or coercive nature of 
the interventions in the participant ranking exercise, particularly with regard to taxation, 
providing food vouchers as part of government pensions and benefits, and offering discounts 
on health insurance premiums to people in a healthy weight range.  
 
With regard to the latter, a discount on health insurance premiums was selected as part of the 
participant exercise because of its ability to be interpreted on the one hand as an incentive, 
but on the other hand it could also be interpreted as punitive, in effectively raising the cost of 
health insurance for the overweight or obese. Support for and against this intervention was 
mixed depending on whether participants viewed it as an incentive (increasing their support) 
or as a punishment for something they felt was often outside of an individual’s control 
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(decreasing their support). The main reason participants gave for their support for this 
initiative was a level of personal gain they believed would be an outcome of the intervention. 
For example, Participant #23 said; 
“Theoretically it’s going to be an incentive for people, and encourage them to get out, 
get active, get healthy. So yeah I can save money on my health insurance. I know it 
would help me, I’d be like, ‘Yeah I’m going running today, need to get that weight 
down so I don’t pay as much in health insurance’”. 
It was also viewed as a way to make individuals more accountable for their decisions, to be 
discussed in the following sub-section. However, Participant #15 described why she did not 
support any change to the way health insurance premiums are calculated. She said; 
“I think it’s essentially punishing people for the decisions that they make, and I’m not 
supportive of punishment at that level because there are other intervening factors, 
social or otherwise, which result in people being obese…It would also give health 
insurers a level of power about making decisions, as in what is their definition of 
healthy [or a healthy weight], and that becomes more of a commercial consideration. 
So for example they would look at their pool of insureds and they would say, ‘Look 
we can only afford to insure or give full coverage to 10%’, so they’re going to define 
healthiness based on that 10% and that healthiness might not be our idea of healthy”.  
This statement reflects a caution issued by this participant; that commercial entities could still 
manipulate schemes that are meant to be incentives for individuals in their own self-interest, 
perhaps at the expense of the broader health of the population. 
 
In addition to demonstrating that support for the same intervention can differ depending on a 
participant’s point of view, this last comment serves to demonstrate how a belief that the 
government has a duty to protect and support vulnerable groups (who may be at risk of 
obesity for a variety of reasons, established in the previous chapter) can help to balance 
attitudes towards incentive-based interventions, which might otherwise be favourably skewed 
in a sample by beliefs about individual gain or the need for individuals to take responsibility 
for their own choices. The words of Participant #15 also reflect a desire that governments 
consider all possible consequences to incentive-based (and information-based) schemes, even 
if they appear to be widely supported, because they may have unintended consequences that 
are confusing, misleading or punitive, rather than encouraging of individuals.  
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7.2.2.2 Irrespective of the intervention, governments cannot force individuals to eat a certain 
way or maintain a certain weight and people will search for their own help if and when they 
want it 
 
The second idea that many participants made room for in discussions was that, regardless of 
the type of intervention, laws to prevent obesity were, as Participant #1 said, “only as 
effective as the individual wants to make them”. It was thought to be ultimately impossible 
for governments to force people to eat a certain way or maintain a certain weight, and indeed 
this is not the aim of recommendations made by scholars and other public health advocates. 
Instead, these are changes that need to evolve over time, and participants believed that people 
would search for their own help if and when they needed it. As Participant #9 said; 
“Obviously you can’t go up to someone on the street who’s eating a hamburger and 
give them an on-the-spot fine; that would be a ridiculous scenario. I think it’s trickier 
than finding someone smoking in a place that says ‘no smoking’”. 
Participant #12 also recognised that, “you’re not going to change people’s shopping and 
eating habits immediately overnight”, and for that reason she chose mandatory reformulation 
as the government’s first priority. Even though, like other participants in this chapter, 
Participant #12 saw this intervention as removing some individual freedom (something of a 
fallacy, as food businesses constantly change the composition of their products at will), she 
prioritised the way that she felt such an intervention addressed consumer vulnerability and 
thereby still fulfilled the government’s duty to prevent obesity. She said; 
“They’re still going to buy their burger but at least the burger they’re going to buy, 
through no choice of their own, is slightly more healthy for them. And from there that 
can lead onto, ‘gee I didn’t mind the taste of that’, and then, ‘did you realise that this 
is our star rating and this is the burger that had…’ and I think that then can impact the 
rest of it”. 
 
This mixed attitude and the underlying need to feel as though the individual still had some 
responsibility for food choice was also one basis of many participants’ uncertainty about 
front-of-pack labelling interventions and health promotion campaigns, depicted in Appendix 
2. As Participant #7 queried, “I think a lot of people switch off. If they don’t want to know 
about it…do they just turn away?” These were interventions that had the potential to be 
favoured because of their basis in information provision and education, as discussed in the 
previous sub-section. Yet many participants felt that they were not always going to be 
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effective in improving people’s knowledge and decisions, because even if it took a long time, 
individuals needed to embrace a sense of responsibility and come to their own decisions 
about what was healthy and what was not. In expressing this view, Participant #6 said; 
“I personally don’t go anywhere near Hungry Jacks, McDonalds, but I’ve come to 
that; I’m 68, and it’s only now, where my personal health and I’ve been told my 
lifespan will decrease that I stopped junk food. I think people have got to come to 
that…[and] if you expect Medicare to help you out with a heart problem, then you 
have a personal responsibility to look after that heart”. 
 
Using front-of-pack labelling to further explore this theme, three possibilities for labelling 
reform were discussed with many participants, including traffic light labelling, a star-rating 
system, and text labels such as, ‘this product is high in fat’. Most participants were more 
favourable towards the first two options. However, with only one participant ranking it as the 
government’s first priority, the prevailing impact of a strong belief in individual 
responsibility was again revealed. Some participants, like Participant #23, supported labelling 
reforms because they were a, “quick reference…easier than reading all the ingredients on the 
back”. Yet a star-rating system was not always deemed ‘threatening’ enough for individuals, 
not enough to hold them accountable (an idea to be discussed in the following sub-section). 
Also, in engaging with the idea that individuals will only take on board information they 
want, some participants, like Participant #3, noted; 
“I mean the information is all available on the back of the pack or the side of the pack 
anyway; just because it’s on the front of the pack I don’t think it’s going to change 
things too much”. 
This was often thought to be because, as Participant #11 said, “I think if you want a chocolate 
bar you’re going to have a chocolate bar. I think that’s the prevailing instant gratification 
culture we’re in at the moment”. Participant #11 went on to further reveal the way 
considerations of individual responsibility shaped (and limited) what she saw as the role of 
the government in preventing obesity, in stating; 
“I mean I hope we’re not that stupid, where we need to walk down a supermarket 
aisle and be told that a chocolate bar is unhealthy and only know it’s unhealthy 
because there’s a stop sign or something on it…it’s almost a sense of dumbing 
down…like duh, you’d hope we’re not becoming so illiterate in terms of our food and 
what’s good for us that that’s where we’re going. To think of society becoming that 
dumb is scary”. 
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This last statement reveals that some people might resist improved food labelling, as well as 
other education-oriented interventions such as health information campaigns, if they feel that 
the government is talking down to them, or presenting them with an image of themselves as 
too ‘stupid’ or ‘dumb’ to know what food to buy or how and when to eat it. 
  
In reflecting on the challenges of improving individual health literacy long-term without 
infringing ‘too much’ on the individual’s sense of personal choice and responsibility, 
Participant #18 suggested that the government had more of a short-term duty to use law as a 
tool to prevent obesity. In speaking to why he considered advertising restrictions as the most 
beneficial intervention for the community, and the government’s first priority, he said; 
“I think of short-term and long-term. Short-term that is a solution…to stop or to limit 
[advertisements] when people are around at supper times or things like meal times. 
But long-term I think once it’s in place and then it’s tried and tested, then it should 
actually phase out; it shouldn’t be there later on”. 
Again, similar to the views of Participant #6 above, these comments also reflect the idea that 
the role of governments in preventing obesity is limited to encouragement or education, in 
that ultimately individuals need to take responsibility for their health. This was the idea that 
led Participant #10 to conclude; 
“I don’t think you can legislate a change in culture. You can poke it in the right 
direction and you can give it all the support, but when you try to legislate something 
to happen it won’t. It’s good for things like speed limits, really bad for encouraging 
safe riding; they’re two completely different things”. 
Culture was also a consideration with regard to the final theme discussed in this chapter, as 
expressed by participants: that fostering diversity and preserving the notion of the individual 
are important parts of Australian culture, and therefore a significant role for government. 
 
7.2.2.3 Law as a tool to prevent obesity should not excuse individuals from their own duty to 
prevent obesity 
 
The third idea some participants spoke to in balancing the individual’s and the government’s 
duty to prevent obesity was that government interventions should not excuse individuals from 
responsibility for the consequences of what participants felt were sometimes numerous poor 
decisions. As Participant #2 said, “We can’t rely on someone else to be making decisions and 
taking the blame just because we get fat”. Participant #11 added;  
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“If you make the choice to become clinically obese and do nothing to reverse that 
then you should pay the consequences… We’re in this culture today of, ‘oh, 
something happens, well it’s the government’s fault or it’s somebody’s fault, it’s not 
mine’, and then just expecting people to fix it for you. It’s like this putting your hand 
out culture type thing and it drives me insane…I just take the view that if you’re not 
looking after yourself then don’t expect me to look after you later on, because I am 
the most heavily taxed person being a high-income earner with no kids and no tax 
breaks, and it shits me to tears”. 
This concern was echoed by Participant #4, who said, “If you want to be fat and big and lie 
on the lounge all day, don’t expect me to pay my taxes towards you to fix up your health 
problems”. Again, these participants shared a belief that while there is a government duty to 
prevent obesity, the use of law should not act to relieve individuals of their own 
responsibilities, require others to compensate them for their decisions, or limit freedom of 
choice.  
 
These beliefs often also translated into specific attitudes towards interventions in the 
participant ranking exercise, including, firstly, participants who placed a higher value on the 
role of the individual were often more supportive of interventions like taxation and charging 
obese people more for health insurance, because they felt these interventions held individuals 
accountable for their decisions. Secondly, these participants were often also less supportive 
of interventions that they felt took the responsibility for health away from individuals, or 
compensated them for poor choices. For example, participants disliked mandatory 
reformulation because of the many ‘healthy’ alternatives and the freedom of choice they felt 
was available to individuals already. Subsidised gastric band and weight loss surgery was 
also the least favoured intervention across the sample, unanimously considered to be 
ineffective and a form of requiring others to compensate individuals for the consequences of 
their own decisions. It was considered a way for individuals to ‘cheat’ their responsibility; 
even by those participants who recognised that for the morbidly obese surgery may be the 
only option. As Participant #13 expressed this view in stating; 
“Everyone wants a quick fix…[but] weight loss and achieving anything in life takes a 
process…it’s definitely a mindset as well; you have to be set in that right frame of 
mind to lose weight, and to maintain it…I think sometimes [gastric banding] can be 
seen as cheating or an easy way out”. 
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7.2.2.4 Preserving a sense of individualism and individual responsibility for health is an 
important part of culture 
 
Finally, as the earlier comments in this section suggest, for many of these participants a sense 
of individual responsibility or individualism was important to the way that they saw 
themselves and their culture, and was a part of the way they evaluated the world around 
them. This affected how they felt about the role of governments in making laws to prevent 
obesity, which they saw as constraining individuals’ freedom of choice and sense of personal 
responsibility. For example, Participant #22, like a number of participants in this study, 
expressed a sense of personal pride in his ability to take responsibility for his own diet and 
health, and to stay physically fit. He said; 
“Lots of people might still buy convenience food, as I do from time to time. I love a 
good Hungry Jacks burger when I’m in the mood for it, but I might have one a month, 
max”. 
Again, it should be noted that these participants sometimes spoke of laws to prevent obesity 
as somehow aiming to prevent them from accessing certain foods if and when they wanted, 
which is not the genuine aim of these types of interventions as framed by scholars and public 
health advocates. Yet individualism and diversity were also used as more abstract concepts in 
evaluating society and the way that communities functioned. Participant #25 said; 
“You can’t tell someone what to eat, because then we’re not individuals anymore 
after that. I mean pretty soon we’ll just be conformist and everyone does what one 
person says…I really just don’t see how that could work”. 
Participant #1 felt that this individualism within society should be celebrated, “because we 
live in such a wide, diverse, ethnic range of people, I would like to see more emphasis on 
community centres…we can learn from each other whether ethnic or cultural backgrounds or 
age is a factor”. Two participants also demonstrated their desire that governments respect this 
diversity and the value of the individual, by referring to other government regimes and the 
level of oppression they perceived regarding life in those countries. Participant #2 said; 
“What are they then going to do, say, ‘look you can only have one child like over in 
China’? …We’ve got freedom, we can’t have governments dictating about health and 
things like that…If I want to go somewhere and today I feel like, ‘Oh I just feel like 
some chips’, why can’t I do it?”  
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Participant #21 also said; 
“Obviously the government can’t regulate what a person is thinking at all times 
otherwise our country would just turn out like North Korea. Trying to regulate 
individual consumption…you’d never think about doing that…unless they are 
thinking of doing that, I hope they are not”. 
While these are extreme comments, Participant #12 was more moderate and characterised 
individualism as a defining feature of humanity. She said; “Make it harder, but don’t 
completely take the individual choice out of it, because that’s what makes us humankind”. 
For these participants, and many others whose words are contained in this chapter, notions of 
individualism and personal responsibility are significant ideas that governments should be 
mindful of in balancing their coercive powers with respect for the people they serve. 
 
7.3 Conclusion 
 
Many of the participants in this research believed that governments and individuals shared a 
duty to prevent obesity. The government’s powers to use law as a tool to prevent obesity had 
to be balanced with the need to preserve some degree of personal responsibility and 
individual decision-making capacity. Participants felt this may be in the form of laws or 
policies that provided information, education and incentives that still allowed individuals to 
come to their own decisions about what behaviours and foods were healthy and what were 
not. Health itself is a subjective and multi-faceted determination that Broom argues is 
difficult for policy-makers to explain without alienating those people who may not ‘fit the 
mould’,459 and some participants appeared to express similar concerns. Additionally, many 
participants felt that governments should not allow laws to prevent obesity to excuse 
individuals from all responsibility for their health.  
 
However, these beliefs did not act as a barrier to all support for the use of public health law to 
prevent obesity. Governments could also not relieve themselves of their duty to prevent 
obesity and protect vulnerable groups just because there was a degree of importance attached 
by participants to preserving individual choice or holding individuals to account. Like Gostin, 
and as will be demonstrated throughout the remaining chapters of this thesis, many 
participants supported a wide range of government interventions to prevent obesity, also 
																																																								
459 Broom, above n157, 137. 
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recognising the need to engage with the values of government duty, community, prevention 
and social justice, to balance their beliefs in individual responsibility and individualism as a 
vital part of Australian culture. In weighing up these values, all participants believed that 
governments could and should act to prevent obesity in some way, even considering that 
personal responsibility might be curtailed in the process, because, as Participant #12 
concluded, “We [as individuals] have been left on our own, and we’re not doing a good job 
on our own, so government does need to step in, but not in a heavy-handed way”.  
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Chapter 8: 
Obesity Prevention and the Constraint of Commercial Liberties 
 
 
 
In the last chapter… 
 
Chapter 7 Obesity Prevention and the Constraint of Individual Liberties 
 
In this chapter… 
 
8.1  Introduction 
8.2 Participants’ views in supporting the use of law as a tool to prevent 
obesity, where it also constraints commercial liberties 
8.3 Participants’ views in cautioning or suggesting limits to the use of law 
as a tool to prevent obesity, where it also constrains commercial 
liberties 
8.4 Conclusion  
 
In the next chapter… 
 
Chapter 9 Perspectives on Community 
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8.1 Introduction 
 
The question of limiting the government’s powers in order to preserve commercial liberties is 
not a value explicitly proposed by Gostin as part of this theoretical framework, which focuses 
on the preservation of individual liberties. However, in justifying its inclusion in this thesis as 
a distinct chapter, it should first be noted that the idea of ‘commercial liberty’ allows all 
businesses the freedom to make decisions in their own interests, relating to aspects of trade 
and commerce. In Australia this is not without regulation. However, in mixed market 
economies like Australia there is a strong public interest case for recognising the value in 
preserving commercial liberties and promoting commercial activity. Therefore, there must 
also be a strong public interest case for government regulations that diminish that freedom. 
As such, the question of whether governments should preserve or constrain commercial 
liberties to prevent obesity is widely represented in public health law and ethics literature.  
 
This is also a value of significance within the literature, and within the practising field of 
public health more broadly. As described in Chapter 3: A Theoretical Framework for Public 
Health Law, Gostin lists the direct regulation of businesses as one of his seven legal tools for 
public health. Public health law also has a long history of constraining commercial liberties 
on a public interest basis, including by implementing quarantine and licensing laws, taxation, 
mandated product composition and testing, and advertising and retail regulation. These types 
of regulations benefit a wide variety of public health causes, including to control and limit 
hazardous businesses and business practices, such as those related to environmental damage, 
smoking and the practices of the tobacco and alcohol industries. Even if a strong scientific or 
public interest case is put forward, those who oppose such controls – including some of 
Australia’s leading politicians – often do so on the grounds of the need to preserve 
commercial liberties. This was demonstrated in Chapter 5: Law as a Tool to Prevent Obesity.  
 
In contrast, Chapter 5 also demonstrated that Gostin, Magnusson, and a large number of 
public health law scholars recommend a number of ways in which commercial liberties might 
be constrained to prevent obesity, and they argued strongly in favour of the need for 
governments to do so. Many scholars believe that the commercial motivations of the food 
industry, like the tobacco and alcohol industries, make these businesses less willing to be 
socially responsible and limit commercial operations or behaviours that may contribute to 
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obesity.460 Their lobbying power in opposition of laws to prevent obesity and the commercial 
pressures they can exert on governments through legal instruments (such as International 
Investment Agreements) is also one of the major obstacles for governments in exercising 
their duty to create meaningful public health nutrition policy.461 In making these arguments, 
scholars are reflecting on the government’s duty to prevent obesity and the benefits that stem 
from population health, versus the public interest in preserving commercial liberties. 
 
With the significance of this value established, and in a similar format to the previous 
chapter, this chapter will explore the way in which participants balanced the value of the 
government’s duty to prevent obesity with a desire that commercial liberties be preserved. 
Specifically, those liberties in the context of this project relate to the freedom of the food 
industry to create, market and sell a wide variety of food products to consumers. This chapter 
will first explore how participants characterised their arguments in support of laws that they 
saw as constraining these freedoms. This section will reveal that many participants felt 
strongly that the food industry in general was manipulative in its practices, and too 
commercially minded to successfully regulate itself to better public health. These participants 
placed a significantly higher value on the government’s duty to protect and support 
vulnerable groups in fulfilling their duty to prevent obesity, including children and the 
population-at-large, and this accounted for the widespread support for interventions they saw 
as restricting commercial practices, particularly advertising regulations.  
 
However, the second half of this chapter will also explore some participants’ arguments 
against such restrictions, including that industry can often manipulate government 
regulations, and that they instead should self-regulate and operate in a free market. In much 
the same way as participants quoted in the previous chapter did not reject all regulations they 
saw as constraining individual choice or diminishing personal responsibility, the concerns 
expressed in the second half of this chapter also do not often serve to entirely remove 
participants’ support for laws that they felt constrained commercial liberties. Instead, they 
more often represented cautions or suggested limits to the way in which the government 
might regulate businesses in fulfilling its recognised duty to prevent obesity. 
																																																								
460 Freudenberg and Galea, above n425; Brownell and Warner, above n423; Stuckler and Nestle, above n423; 
Moodie, et al, above n423; Breton, Richard and Gagnon, above n423; Pawson, Owen and Wong, above n191. 
461 Ibid; Thow and McGrady, above n442, 142.  
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8.2 Participants’ views in supporting the use of law as a tool to prevent obesity, 
where it also constraints commercial liberties 
 
As is demonstrated in Table 10 below, six key themes emerged in discussions with 
participants that were related to the way they explained their support of laws to prevent 
obesity, laws that they felt nevertheless constrained commercial liberties. Many participants 
broadly believed that government should impose regulations on the food industry and that 
they should not be too intimidated or afraid to constrain commercial liberties, because 
ultimately there remained a government duty to prevent obesity and to protect and support 
vulnerable groups, as established in Chapter 6: The Government’s Duty to Prevent Obesity. 
The themes that participants used to justify this widely held belief across the sample will be 
explored in this section, namely that self-regulation is ineffective because the food industry is 
driven by commercial not social objectives, and that its practices (particularly with regard to 
advertising and food composition) are manipulative. Participants believed these two factors 
left the public vulnerable to an increased risk of obesity, and many then spoke strongly in 
support of government regulations that constrained commercial liberties in these contexts.  
 
Table 10 Key themes participants referred to when considering arguments for the use of 
law to prevent obesity that constrains commercial liberties (Excerpt of themes from 
Appendices 3* and 4) 
 
 
Number of 
participants 
Number of 
references 
In favour of laws that constrain commercial liberties   
Government should impose regulation on food industry 20 58 
Government should protect and educate children 22 51 
The food industry is profit-driven and/or manipulative* 16 38 
The content of many processed foods is unhealthy* 16 26 
Government has a duty to protect or support vulnerable groups 16 31 
Governments are afraid of being unpopular with business and 
individuals 
7 8 
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8.2.1 The food industry is motivated by commercial not social objectives, so self-regulation 
or voluntary schemes are ineffective 
 
One of the key points participants made in assessing the role of laws that constrain 
commercial liberties, in the context of obesity prevention, was that the food industry was 
motivated by commercial not social objectives. One example provided by Participant #23 
was; 
“There’s just been another McDonalds put up [in my suburb]…a twenty-four hour 
McDonalds. So I think that’s at least two McDonalds [in my suburb]…that I know of, 
and I think, ‘what do you need another one for?’”  
As a result of what participants saw as a drive to make money, rather than take care of the 
public’s health, there was a widespread belief amongst participants that industry would not be 
very effective at implementing changes to prevent obesity without some form of government 
incentive or law requiring them to act. As Participant #26 said; 
“I think industry will not go as far as they need to go without the government being 
there and pushing them along. I think we can’t rely on industry to just take it up and 
do it themselves, they need to have pressure put on them”. 
Notions of industry self-regulation as understood by participants, including the way in which 
the food industry currently self-regulates advertising, were dismissed as ineffective by almost 
all participants who spoke to them. Their arguments against self-regulation also related to the 
belief that the motivations of the food industry were not aligned with those that would be 
required for them to effectively self-regulate to prevent obesity. As Participant #22 said; 
“…any concept of self-regulation is from my perspective almost a fantasy, and I don’t 
think they can be relied upon to be ethical and take appropriate regulating action 
either individually or as an entity or as a group”. 
Participant #15 agreed, stating; 
“My opinion on self-regulation is that it’s highly ineffective, for want of a better term. 
Having been in the space where I’ve looked at self-regulation codes of conduct, I find 
them to be…I guess they’re just a conflict of interest. Their members have a particular 
interest in mind and when you’re trying to regulate that and you’re not just this 
independent body then I think you have a conflict of interest. So I think the 
government does need to be involved in that”. 
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Participant #16 was more considerate than most, weighing up what she saw as the pros and 
cons of self-regulation. She said; 
“I think [self-regulation] could be a positive thing, but then it’s very…you have a new 
Board come in and it can be changed just like that… you can’t have new board 
members come in and say ‘you can’t go down that route now, we’re going to get more 
funding, more advertising’…it’s great if they’re going to self-regulate, but that would 
be my only concern, is you’d get people who are driving it in a particular direction of 
change, but then different people come in and it can all change”. 
This occurs in government also, yet ultimately, most believed that because of the commercial 
interests at play, governments were a ‘safer option’. As Participant #19 said, “the reality is if 
you let industry do it themselves they’ll get to somewhere comfortable and they’ll sit there”. 
 
The next stage after industry self-regulation but before laws which mandate compliance, are 
often voluntary, government-led schemes to ensure that industry plays a role in preventing 
obesity within the communities in which it operates. Current voluntary schemes in Australia 
(as discussed in Chapter 5: Law as a Tool to Prevent Obesity) include those to reduce salt in 
processed foods and front-of-pack labelling reforms. Participants were wary of such an 
approach with many, like Participant #12, preferring that such constraints on commercial 
liberties be, “compulsory from the word go”. Participant #26 also said of voluntary schemes; 
“I think it will start slow and there will be some groups that will probably take it up, 
you know some of the more supportive food companies will probably do it and a 
whole bunch of others will probably sit back and wait, and I think they’ll be looking 
to the strength of the threat from the government and whether it’s real or not…I don’t 
think they’re going to rush it. I think Sanitarium for instance might, a company like 
that might, but I can’t see the others being overly enthusiastic to take it up. I can’t see 
Kellogg’s or Nestle or groups like that jumping onto it”. 
While in reality Kellogg’s, Nestle and Sanitarium have all adopted the voluntary measures,462 
this quote is demonstrative of many participants’ belief in the manipulative behaviours of 
predominantly large or global food businesses, and the negative effect of these beliefs on 
their support for voluntary or self-regulated reforms. As Participant #18 said, “you can only 
ask for so long but then you have to step in and do something rather than just talk about it”. 
																																																								
462 Kellogg’s, Introducing Health Star Ratings (2015) <http://www.kelloggs.com.au/en_AU/health-star-
rating.html>; Nestle, Health Star Rating (2014) <http://www.nestle.com.au/nhw/foodlabelling/health-star-
ratings>; Sanitarium, Health Star Rating (2014) <http://www.sanitarium.com.au/health-and-wellbeing/health-
star-rating>. 
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8.2.2 The public is vulnerable because food industry practices are manipulative, which 
invokes the government’s duty to prevent obesity by constraining commercial liberties 
 
Closely related to the notion that the food industry prioritises commercial gains over public 
health was a belief expressed by participants that children and adults are therefore vulnerable 
to manipulative industry practices. Specifically, participants felt that the content of food was 
unhealthy and that advertising was manipulative, and these two beliefs accounted for 
participants’ strong support for interventions that directly regulated business activities like 
mandatory reformulation and advertising restrictions.  
 
With regard to the content of food, and the resulting vulnerability that participants felt existed 
across the population, many participants were concerned about the additives, preservatives 
and fillers in foods, and the way that foods low in fat but high in sugar and other additives 
were marketed. Participant #2 said; 
“I’m very skeptical of where you see low fats, sugar-free, but it’s got all these natural 
sugars and half the time it ends up worse. It’s got more salt in it. I find labelling is 
very selective. Yes you think you’re buying something great but when you look at it, 
it might be fat-free but the sugar or salt content is through the roof, additives is just 
through the roof, so I don’t take much notice of the labelling of that food, rather than 
the actual contents”. 
Participant #7 was equally critical of food composition and the overall industry, and in 
addition to school-based education also selected mandatory reformulation as one of the 
government’s first priorities. She spoke of the need to protect consumers, saying; 
“We’ve evolved into this plastic society of eating and producing food, and it’s all 
been driven by money and greed…don’t forget that the foods are laced with addictive 
elements, so when you have that bar of chocolate or that can of coke, and you think, 
‘well I love that, I’ll just have one’, but that one has six teaspoons of sugar in it 
and…you don’t want to be told that you shouldn’t have it”. 
Many participants like Participant #7 also spoke of a lack of education about the way that 
food is marketed and the way that nutrition labels are understood. They felt this contributed 
to the overall vulnerability of the population, and that there was a need to combine education 
initiatives with any laws that constrained commercial liberties, like mandatory reformulation.  
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As Participant #25 explained; 
“I definitely would like to see at least salt and sugar limited, but also just giving 
people more information. Probably those two would work really well together, 
whether it’s the advertising [government-led health promotion campaigns] or warning 
labels, something like that”. 
Participant #5 also spoke of the importance in recognising; 
“The lack of awareness that people have about the change in food they’re 
eating…they haven’t got a clue about what they’re eating…and they never understood 
that if something was made to be low-fat it often had more sugar in it. You tell people 
that and most of them sort of look at you”. 
However, these beliefs did not often translate into strong support for the mandatory 
reformulation option as presented to participants in the participant ranking exercise. While 
participants are unlikely to have a nuanced understanding of the strategies to reduce added 
fats, salt and sugars in foods (and none expressed knowledge of the voluntary salt reduction 
strategies currently in place), they may view these as ‘hidden’ positive outcomes. Participants 
were less likely to support laws that enforced systemic, more latent environmental changes, 
and were far more likely to support laws regulating businesses that they felt would directly 
affect individuals’ food choices and might also benefit them personally (such as not being 
‘forced’ to witness, or not being influenced by, product labelling and other advertising). 
 
Advertising by the food industry was therefore of great concern to many participants, 
particularly where they felt it was targeted at children, and as suggested, this level of concern 
is reflected in the sample’s widespread support for advertising regulations as a means of 
constraining commercial liberties, depicted in Appendix 2. Participant #6 described 
advertising as, “always in your face, as you walk around, advertisements, television, it’s 
always in your face”. Participant #26 described it as, “powerful and seductive and typical”. 
Participants were critical of both broadcast (television and radio) and non-broadcast 
advertising, with the latter often spoken of in terms of sports sponsorships and product 
placement. As was also discussed in Chapter 6: The Government’s Duty to Prevent Obesity, 
children were not the only ones described as potentially vulnerable to these methods of 
advertising. Participant #7 argued, with regard to adults, namely parents; 
“They think they are [making free choices] but they’re not, because especially 
television advertising is very powerful, so they’re thinking they’re doing the right 
thing, even by putting fruit juice into their kid’s lunch box. Then the LCM bars and 
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things, if you look at the sugar content…it’s horrendous, but we’re being brainwashed 
into believing that you’re doing a good thing”. 
Participant #9 also considered the susceptibility of adults to advertising, in stating; 
“I don’t think you’d be sitting at home thinking about what to have for dinner and an 
ad for junk food would come on…Yeah, I guess you might sit there and say, ‘I could 
have this pizza, which looks so tasty’”. 
However, it was advertising targeted at children that drew the most criticism from 
participants, who recognised that even at a very young age children are susceptible to 
persuasive messaging. Participant #2 spoke of her two-year-old granddaughter and her 
obsession with everything about the television show Dora the Explorer, to explain her belief 
that television is, “very formative for people’s minds”. Participant #3 also explained; 
“Even things like my younger daughter does swimming lessons and McDonalds is 
sponsoring healthy swim schools or something like that, giving them a McDonalds 
drink bottle, and it’s like, ‘I don’t want a McDonalds drink bottle, I don’t want her 
knowing what that is’…She knows what it is but I find that quite offensive”. 
 
Government regulations to limit the type and amount of advertising of foods high in added 
fats, salt and sugar, was therefore considered to be widely acceptable to these participants and 
across the wider sample, who all recognised that the government had a duty to protect and 
support vulnerable groups, including children, in their efforts to prevent obesity. As 
Participant #17 argued; 
“Government should step in because companies are all about making money, they’ll 
sell to kids whatever they want to hear. The back of my son’s magazine that I bought 
him is this fluorescent blue and green slushie of some sort, and it’s, ‘when are we 
getting this mum, when can we get it, look you can go onto this website, you can do 
this, you can do that’, and I said, ‘you know what, we are never getting that blue 
stuff’. But that’s the advertising and the company is making good bucks because 
they’re obviously advertising well, and there’s no government incentive or 
government involvement for any of that to stop”. 
Participant #7 also recognised this, and in speaking to her beliefs about the role of ‘false’ or 
misleading health claims made on some products’ labels and in their other advertising, said; 
“The legislation only goes so far, and I think it should go further…they’re not 
protecting us enough, they’re allowing advertising of foods that are highly detrimental 
to us; there’s a lot of false advertising but it doesn’t break the law”. 
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Even those participants who were very strong in their beliefs about individual responsibility 
and the need to preserve individual liberties, such as Participant #20, were prepared to 
support the constraint of commercial liberties so that the government could fulfill its duties to 
protect and support vulnerable groups. Participant #20 explained; 
“I nipped into IGA up the road…I’m not kidding you it looked like something from 
Willy Wonka’s Chocolate Factory…it just blows my brains…why do we have to 
walk in and be bombarded with lollies?” 
In the absence of laws to regulate advertising across both broadcast and non-broadcast media, 
many participants, regardless of their beliefs about the role of individuals to take 
responsibility for their own health, believed that without such regulations that constrained 
commercial liberties, food businesses would continue to, as Participant #8 said, “make a 
market out of everything that’s bad for people”. As a result, many widely and firmly believed 
that, as Participant #26 said; 
“It’s crazy, it’s madness that we would allow that degree of advertising and those 
sorts of persuasive techniques to be so dominant in the media landscape, given the 
kind of issues we’ve got”. 
 
In summary, the majority of this sample expressed strong beliefs that children and adults are 
vulnerable because of the commercial motivations of the food industry, its inability to self-
regulate, and/or because of its manipulation of both food composition and advertising 
practices. These beliefs only served to cement in participants’ minds the notion that 
protecting and supporting vulnerable groups was an important concept in shaping the way 
that the government’s duty to prevent obesity is fulfilled, and more specifically, that it 
warranted the constraint of commercial liberties.  
 
8.3 Participants’ views in cautioning or suggesting limits to the use of law as a tool to 
prevent obesity, where it also constrains commercial liberties 
 
Despite widespread agreement across much of the sample that fulfilling the government’s 
duty to prevent obesity included the constraint of commercial liberties, as Table 11 below 
shows, some participants were also willing to consider the arguments against such 
constraints. Specifically, they cautioned that government regulation of industry was often 
easy to manipulate or could cause problems for businesses and communities. In this section, 
some of the key ways in which this might occur have been presented, as described by 
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participants, and will be evaluated in light of their impact on participants’ support for the use 
of law as a tool to prevent obesity. These challenges include: 
 That the design and enforcement of regulations to constrain commercial liberties 
can be complex; 
 That the food industry can manipulate regulations that are meant to constrain their 
freedoms; 
 That operation of the free market, and supply and demand, will always ensure that 
‘healthy’ foods are available to consumers; and 
 That businesses are often part of communities, and regulations could have 
unintended consequences to the overall wellbeing of those communities. 
 
Table 11 Key themes participants referred to when considering arguments against the 
use of law to prevent obesity that constrains commercial liberties (Excerpt of themes 
from Appendix 4) 
 
 
Number of 
participants 
Number of 
references 
Against laws that constrain commercial liberties   
Government regulations can be confusing or easy to manipulate 15 36 
Government regulation causes problems for industry 11 16 
Industry should be able to operate in a free market 9 11 
Businesses make positive contributions to communities also 5 6 
Industry should regulate itself 3 3 
 
 
8.3.1 The design and enforcement of regulations to constrain commercial liberties can be 
complex 
 
The first challenge from participants (to the use of laws to prevent obesity that also 
constrained commercial liberties) was that the design and enforcement of those laws could be 
a complex and ineffective task. Firstly with regard to design, a belief that laws that 
constrained commercial liberties could be too complicated to be worthwhile most often 
negatively impacted participants’ support for interventions such as taxation, advertising 
regulation, front-of-pack labelling, or mandatory reformulation. This was a common concern 
expressed by many participants in the sample, and goes some way to explaining the mixed 
levels of support for many of these interventions depicted in Appendix 2 as part of the 
participant ranking exercise. 
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For example, Participant #10 generally did not support regulations that he viewed as 
constraining commercial liberties, including taxation, advertising regulations, front-of-pack 
labelling or mandatory reformulation laws, because, as he said, “I don’t know how you draw 
that line as to what’s unhealthy and what’s not. I’m sure a government panel of forty 
thousand people could work it out”. His main concern was that; 
“…the brush that you paint with gets wider and wider, so you start catching up 
businesses that aren’t necessarily unhealthy but they’re not healthy, they sort of sit in 
the middle, nothing really wrong with them, nothing completely right, but all of a 
sudden they’re stopped…as well”.  
Not all participants completely removed their support for laws that constrained commercial 
liberties for this reason. For example, Participant #24 ranked zoning regulations and front-of-
pack labelling as some of the least beneficial interventions, yet he was still prepared to 
consider the benefits of taxation. He believed that; 
“It would be a disincentive for what it’s aimed at…chips and things, at the moment 
they’re really cheap, and so for them to go up a couple of bucks it would not be too 
much of an issue”.  
Yet he also cautioned; 
“You can imagine the meetings about that, and what classifies as junk food and what 
doesn’t, how companies would then try to work their way around that…I don’t have 
an issue…I just think the debate to get to that point would be very robust”. 
Participant #2 also reflected this balancing act. She ranked advertising restrictions initially as 
the least beneficial for the community, because; 
“Do you stop then the tiny teddy fellas that are in the suits and coming to fetes to 
hand out the tiny teddies? You know it’s promotion, it’s advertising; how far do you 
go with advertising? It’s a hard one to sort of say, ‘just TV’”.  
However, prioritising the value she saw in the government’s duty to prevent obesity, 
particularly characterised as a duty to protect and support vulnerable groups, she then went 
on to select this intervention, as it applied to children, as one of the government’s first 
priorities, alongside school-based education.  
 
Secondly, some participants also viewed enforcement of government regulations that 
constrained commercial liberties as a hurdle to the successful fulfillment of the government’s 
duty to prevent obesity. Of mandatory reformulation, Participant #22 said, “I can’t see how 
that could really be enforceable or even practical”. Participant #22 also described any 
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attempts to regulate zoning and development of fast food businesses as, “difficult to police”. 
In speaking to the potential for greater government regulation around product placement, 
Participant #9 also said, “I think there’s probably some scope for regulation…but it’s a very 
tricky thing to do and monitor. Obviously it’s their business they can do what they like”. Yet 
again, these participants were prepared to consider the value in changes to the urban planning 
process and restrictions on advertising, and did not immediately rule out a role for 
governments in altering the built and informational environments to prevent obesity. As the 
comments throughout this sub-section demonstrate, for these participants, any practical 
concerns about the complexity of interventions that constrained commercial liberties were 
important, but they did not serve to relieve the government of its duty to prevent obesity. 
 
8.3.2 The food industry can manipulate regulations that are meant to constrain their 
freedoms 
 
The second main concern about government regulations that constrain commercial liberties, 
expressed by participants, was that the food industry could and would manipulate those 
regulations anyway. This concern is linked strongly to those described in the previous 
section; that the industry is inherently profit-driven and manipulative. This theme therefore 
operated as both a justification for regulations that constrained commercial liberties, and as a 
cautionary tale to governments tasked with design and enforcement. Again, it was Participant 
#10 who expressed this concern most strongly, in explaining why he did not support 
restrictions on advertising; 
“I think the best example of that was alcohol advertising during sport; you couldn’t 
advertise alcohol if it made you appear better than what you were, and both Carlton 
and Bundy Rum got so clever with their advertising and how they did it, that it was 
almost as if it gave them a bonus. So they’ll win, they’ll always win, and if anything 
all the legislation does is create new ways for them to market. I think it’s the same 
with fast food, you’ll find McDonalds will just start sponsoring sporting teams 
instead, or they’ll just get a billboard outside the stadium”. 
Participant #10 suggests in this comment that a broad approach to advertising restrictions 
would be required, but as his comments in the previous sub-section reveal, this would then 
lead to concerns about scope and the power of governments to impact a potentially wide 
range of businesses. 
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Participants also expressed this concern most often in regard to mandatory reformulation and 
front-of-pack labelling. With regard to reformulation, Participant #15 cautioned that;  
“Having worked in government, I understand people are quite smart at finding 
loopholes, so even though it technically doesn’t fit within the definition of sugar or 
salt or whatever, they’ll find other means to…because at the end of the day they’re 
trying to make the food tasty so that people continue eating it and continue buying it, 
and they’ll find some other addictive ingredient to put in there”. 
Participant #22 was also concerned with the lengths the food industry might go to, to satisfy 
mandatory reformulation requirements, in stating; 
“So reducing sugar in products, what are you going to substitute, what’s going to be 
substituted in there to maintain the taste? …It could be more evil than the salt or the 
sugar being taken out…I’d be worried about the alternatives they put in, in order to 
maintain flavours”. 
With regard to front-of-pack labelling, Participant #16 was similarly worried that foods 
would not be as healthy as they appeared; 
“I’m sure that the people that have got the healthy foods will want it [labels] to stand 
out and will make sure it stands out, but the ones where it’s not so good will have it 
all blended in. I mean it’s better than nothing but it’s a bit like the Heart Foundation 
tick. I sometimes see those ticks and I look at some of the sort of things and go, ‘oh, is 
that really healthy?’ It’s kind of got a bit lost along the way”.  
 
To manage this concern about industry’s potential manipulation of laws and regulations, 
participants viewed effective monitoring and enforcement as a necessity. This was again 
associated with allowing the government to fulfill its duties to prevent obesity, characterised 
as a duty to protect and support vulnerable groups. Participant #20 said; 
“Because manufacturers have become so clever in their marketing approach I think it 
[front-of-pack labelling] would need to have a very, very hardline approach to comply 
with regulations. So as a quick reference I think that’s fantastic, but a wonderful 
example of…how clever manufacturers are: a bag of marshmallows, which is 99 
percent sugar, one of the biggest things you’ll see on the front of packages is 99 
percent fat-free…So the starring system sounds a great idea. My concern with that is 
that it will be manipulated by the manufacturer to show their best interest…I’d say 
there are some definite hazards there”. 
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Participant #19 also used this concern to support greater powers of enforcement by 
governments, of laws that constrained commercial liberties, in saying; 
“As long as there’s some sort of punishment for them or something to make them do 
it honestly [so] they can’t just fudge their figures so to speak and say, ‘oh look we’ve 
got a three star product’, where clearly it’s not”. 
As with the previous sub-section, the comments above do not serve to undermine or relieve 
the government of its duties. Rather, they suggest that the government’s powers in fulfilling 
its duties, by using law as a tool to constrain commercial liberties, should be strengthened. 
 
8.3.3 The operation of the market will always ensure that ‘healthy’ foods are available to 
consumers 
 
The previous two concerns or challenges expressed by participants did not relieve the 
government of its duty to prevent obesity by constraining commercial liberties. However, the 
third theme expressed by a minority of the sample did suggest that the market, if allowed to 
operate freely, would meet the demand for affordable, accessible, healthy foods. Participant 
#24 argued that the market already catered for a wide range of different needs, in stating; 
“I think there’s probably not too many products I can think of where you can’t buy a 
low salt or low sugar version of the product”. 
As Participant #3 also explained; 
“Food manufacturers are in business for a reason, it’s to sell product, and if people are 
that concerned about what they’re buying or what they’re using [then manufacturing 
will change]. There’s this whole trend and whole swing towards clean eating and 
people eating non-manufactured foods and things like that…so there’s other options, 
you don’t have to buy processed foods”. 
Some participants also noted the rise in farmer’s markets and co-operatives to meet what they 
saw as these ‘trends’ towards organics or clean eating; changes to the types of food 
consumers were demanding and the ability of producers and retailers to supply them. 
Participant #10 said, “I’m really happy beginning to see them [local farmer’s markets] 
beginning to jump up, because they’re almost as cheap as what buying from the big markets 
are”. Participant #10 also went on to explain why he favoured allowing businesses to respond 
to changes in consumer demand, rather than government regulations that restricted their 
freedom to do so.  
  
	
	
196
He said; 
“They’ll…just stop making a product, because if they can’t make a profit off it… If 
you start tampering with recipes too much they’ll either get dropped, and so you risk 
losing what is probably fairly okay meals - not the most healthy, not the worst - or 
end up with products that tick all the boxes but don’t go on any further than that. So 
they just meet the minimum sodium or they just meet the sugar, then they pack it full 
of filler and they pack it full of preservatives, because none of that’s legislated 
against. So you end up with an ingredients list ‘that long’ for a yoghurt, but it’s no-fat, 
whereas it should be milk, cream, culture, then put it in a tub”. 
These participants were not prepared to dismiss the food industry as entirely manipulative, 
and whether government regulations were implemented or not the participants wanted their 
local markets and fresh, whole food businesses to be supported, sustainable and successful. 
 
8.3.4 Regulations that constrain commercial liberties could have unintended consequences 
to the overall wellbeing of a business’ community 
 
Finally, the fourth concern expressed by participants regarding the constraint of commercial 
liberties as part of the government’s efforts to prevent obesity, were the potential negative 
effects of those regulations on communities. Participant #11 called them, “unintended 
consequences”, and while this is discussed further in Chapter 9: Perspectives on Community, 
it should be noted that for some participants there was a link between the benefits they saw of 
businesses operating freely in communities, and their dislike of the use of law to prevent 
obesity that they felt constrained that freedom of operation. One of the benefits that 
participants felt could be threatened by laws that constrained commercial liberties, 
particularly when it meant increased costs of operation, was employment. Participant #10 
said; 
“I think one thing that’s been missed compared to a lot of other countries is that our 
cost of labour here is very high, so for restaurants and takeaways, you only have so 
much money to play with, and if you’re spending more on labour you’ve got less to 
spend on food. So you go towards the cheaper [ingredients], which is often the not-as-
good food”. 
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Participant #25 also said; 
“I think the problem is that if you tax the junk foods like McDonalds, that sort of 
thing, they also put a lot of money back into the community, so there are negatives 
and positives of doing that”. 
Another way participants spoke of businesses returning money to communities was through 
various charitable projects, which they felt might be at risk should government regulations 
cause profitability to drop. Participant #24 noted; 
“The problem is McDonalds - and they all do it, it’s not just McDonalds - is that they 
do give back. You’ve got Ronald McDonald House and they’ve got the little sporting 
programs…it’s benefit versus cost to the community in terms of what they give back 
and what they cost the community”. 
The participants who raised these concerns often indicated a belief that the food businesses 
were genuine in engaging with communities and providing community services, and were not 
seeking to manipulate their public image or avoid government regulation, which was an 
opposing and less optimistic view that many other participants did express.  
 
Finally, in trying to directly regulate businesses, some participants felt that the money spent 
in trying to resolve (unavoidable) disputes with the food industry around some of these 
proposed laws could be better spent elsewhere. As Participant #22 said, speaking in the 
context of zoning regulations and reforms to the urban planning process; 
“I think in reality they would find it difficult to police and it will open up a whole new 
world of litigation and cross-litigation that would just cost the community way, way 
too much”.  
As will be established further in the next chapter, these concerns did not bar governments 
from using laws that constrained commercial liberties to prevent obesity. Rather, they once 
again highlighted a desire of participants that governments engage in thorough planning, to 
prevent some of the challenges and concerns raised in this section from becoming serious 
barriers to future government attempts to use public health law as a tool to prevent obesity.  
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8.4 Conclusion 
 
This chapter has explored participants’ beliefs about the role and responsibility of 
governments in exercising its duty to prevent obesity in a way that might constrain 
commercial liberties. Like many scholars (whose views on this value are best represented in 
the analysis in Chapter 5: Law as a Tool to Prevent Obesity), many participants in this study 
felt that, firstly, the food industry is motivated by commercial not social objectives, so self-
regulation or voluntary schemes are ineffective, and secondly, that the public is vulnerable 
because food industry practices (including food composition and marketing) are 
manipulative. These beliefs led many participants to strongly support the use of law to 
constrain commercial liberties, particularly with regard to restricting food advertising 
targeting children and other vulnerable groups. These beliefs, unlikely to have been informed 
by the body of research to which public health law and ethics scholars are privy, nevertheless 
echo and add to such calls in the literature, by Gostin, Magnusson and many others.  
 
Indeed, the opinions presented in this chapter depict a more widespread and stronger degree 
of support amongst participants for laws that constrain commercial liberties to prevent 
obesity, compared to the levels of support expressed in the previous chapter with regard to 
the constraint of individual liberties, which was more mixed. In some ways this was a result 
of participants engaging also with the value of the government’s duty to prevent obesity, and 
the way in which they adopted various notions of vulnerability and protection. Both chapters 
provide an example of the theoretical values-based ‘balancing act’ Gostin and others 
recommend, in weighing the perceived value of preserving those liberties against the 
perceived need for governments to use law as a tool to successfully fulfill its duty to prevent 
obesity. Finally, it should be noted that in tempering their enthusiasm for laws to constrain 
commercial liberties, participants considered a number of concerns or challenges for 
governments, including the operation of the free market and the fact that laws to directly 
regulate businesses would be complicated to design. The latter is also a challenge often noted 
by scholars investigating laws to prevent obesity such as taxation and front-of-pack labelling 
reform, as noted previously in Chapter 5. The need to test compliance and enforce 
regulations is also an ongoing issue in literature, particularly with regard to labelling and 
advertising regulations, and many participants were also distrusting enough of the food 
industry to believe that businesses would manipulate these to their own advantage. They felt 
that committed enforcement by governments would be complex, but necessary.  
	
	
199
PART FOUR 
 
Results of the Empirical Research - 
Key Issues for Governments in Obesity Prevention 
 
 
In response to research sub-question two: 
How do participants in a qualitative study understand the goals and core values of public 
health law, and how do these influence participants’ attitudes and decisions about the role of 
governments in preventing obesity? 
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Chapter 9: 
Perspectives on Community 
 
 
 
In the last chapter… 
 
Chapter 8 Obesity Prevention and the Constraint of Commercial Liberties 
 
In this chapter… 
 
9.1  Introduction 
9.2 Perspectives on community 
9.3 The role of community in shaping participants’ beliefs about how the 
government’s duty to prevent obesity could best be fulfilled  
9.4 Conclusion 
 
In the next chapter… 
 
Chapter 10 Social Justice Perspectives 
	
	
201
9.1 Introduction 
 
The definition of community provided in Chapter 4: The Role of Public Health Ethics in the 
Theoretical Framework is generally uncontested in public health law and ethics literature. A 
community does not only require geographic proximity to be recognised, but also a measure 
of commonality, or a mutual or personal connection to a space and others within it. Gostin 
argues that the value of community as part of public health law involves, “the creation and 
participation of functioning communities through social interaction and mutual support”.463 
He also argues that public health law can be a tool to, “foster a sense of collective 
responsibility for the mutual well-being of all individuals”, thereby encouraging healthy 
social interaction and improving the health of communities as a whole.464 Solidarity and 
interconnectedness, social responsibility, civic participation, political unification, and a sense 
of safety or security are all ways in which the value of community has also been described in 
public health law and ethics literature. Understanding these elements of community, and also 
learning in what capacity they are required for different communities to be ‘functional’, is 
important to community cohesion and development, but significantly might also affect the 
way the community itself is valued as an appropriate target of public health law.465  
 
To this end, Gostin argues that public health law decision-makers need to engage more with 
communities through open forums like town meetings and community cabinets, and to invest 
in grass-roots capacity-building, “so that policy formation becomes a genuinely civic 
endeavor”.466  Public health law research on obesity prevention should also engage with 
communities. Such an approach recognises that everyone in a community is potentially 
vulnerable to their environments, and also supports the recommendations of Magnusson and 
others, that notions of community health should be given greater priority in the design of 
laws to prevent obesity and government planning instruments.467 It should be noted that 
conservative scholars such as Rothstein and Hall minimise the role of communities in their 
definition of public health law by focusing on the specific legal and regulatory authority of 
governments to act in the interests of public health.468  However, a level of community 
																																																								
463 Gostin, Public health law: power, duty, restraint, above n23, 4-5. 
464 Ibid, 5, 18. 
465 Appleby and Kenny, above n262, 300; Krishnamurthy, above n263. 
466 Gostin, Public health law: power, duty, restraint, above n23, 18. 
467 Magnusson, ‘Using a legal and regulatory framework to identify and evaluate priorities for cancer 
prevention’, above n177; Snowdon, et al, above n372. 
468 Rothstein, above n25; Hall, above n25. 
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engagement can give public health law scholars and governments a better understanding of 
community needs and any emergent or particular health risks, and is also important because 
each individual will define their own sense of community differently, and may define a set of 
independent or interrelated communities in describing the world in which they live.469 The 
benefits of this process were highlighted in a recently published qualitative study involving 
members of Hispanic and African-American communities in the United States, in which 
participants identified the cost, availability of, and distance to healthy food, as well as public 
safety and a lack of infrastructure, leadership and consistency in community programs, as 
some of the key factors affecting obesity in their area.470 The research presented in this thesis, 
specifically in this chapter, makes a significant contribution to the scholarship because, as 
Gostin argues, a better understanding of a community’s own perceptions about itself and its 
members can lead to laws and policies better tailored to meet the needs of communities, and 
can also result in stronger individual, community, societal and political support for the use of 
such laws.471 
 
In exploring participants’ own perceptions about this value, Part Three of this thesis has 
already established that participants recognised and incorporated the value of community in 
characterising the government’s duty to prevent obesity as one that protected and supported 
vulnerable groups, including children. The significance of this value to participants also 
played a role in allowing the perceived benefits of fulfilling this duty to overcome most of the 
various concerns participants had about the constraint of individual and commercial liberties. 
The purpose of this chapter, therefore, is to more clearly document participants’ views about 
community and the value they placed on it throughout this process, and to explore the role of 
this value in shaping participants’ beliefs about how the government’s duty to prevent obesity 
could best be fulfilled. First, the way that participants characterise the value of community 
itself will be explored, both in terms of how they define community and what elements they 
believe a community requires to be considered ‘healthy’. Secondly, this chapter will more 
thoroughly explore the way in which the value of community, as understood by participants, 
then influenced their support for a wide variety of laws to prevent obesity.  
 
  
																																																								
469 Beauchamp and Steinbock, above n244, 53; Gostin, Public health law: power, duty, restraint, above n23, 17. 
470 Scherezade K Mama, et al, ‘Solving the obesity epidemic’ (2014) 21(3) Nursing Inquiry 192.  
471 Gostin, Public health law: power, duty, restraint, above n23, 18. 
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9.2 Perspectives on community 
 
9.2.1 Community is defined by both geographical space and personal connections 
 
Participants in this research were asked how they would define ‘community’, in order to 
better understand what they thought about when they considered whether the use of law as a 
tool to prevent obesity had any benefits to their community, as they were required to do 
throughout the interview process. Participants revealed their understanding of community 
both in directly answering this question, and also in discussions after the participant exercise. 
Two primary themes emerged to be discussed in this section, and can be seen in Table 12, 
below. These are that community can be defined by geography and by personal connection. 
Some participants also believed that through a network of personal connections, everyone 
was a part of a wider, multi-layered community. However, there were also some participants 
who, though acknowledging these key themes, felt that they did not belong, and their reasons 
for this will also be considered. 
 
Table 12 Definitions of community (Excerpt of themes from Appendix 4) 
 Number of 
Participants 
Number of 
References 
Communities defined by personal connection 12 13 
Communities defined by geography 12 12 
Communities are multi-layered and inter-connected 6 6 
Communities defined by culture or similar goals/interests 5 5 
Communities defined by socio-economic status 3 3 
Communities defined by jurisdiction of government 2 2 
Community is singular and includes everyone 1 1 
 
Firstly, approximately half of the participants in the empirical component of this research 
mapped their community in terms of physical or geographical space. Participant #4 said; 
“I guess for me community…and this might sound really silly, but I think of a 
community almost as a city? So Brisbane to me would be a community, Melbourne 
would be a community and then other pockets, other suburban pockets and country 
areas as well would be communities”.  
While some began at a small level and spoke of communities as streets, villages and towns, 
others took a wider view. For example while Participant #17 described her sense of 
community as, “the area we live in is quite a corporate area”, Participant #19 said, “To me 
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the community is everyone in Australia”. As this comment suggests, the more geographically 
structured sense of community did not prevent people from feeling some mutual recognition 
of and support for those they did not know. Participant #14 explained this as, “I see people 
who live in my immediate area as a community, it’s just friends I don’t know”. In the context 
of preventing obesity, some participants felt that the geographical space of community could 
be both narrow and wide, involving the Australian community as a whole, plus separated 
local, state and federal jurisdictions. Participant #19 went on to explain; 
“To me community is everyone in Australia, it depends how far you want to look, 
because the community at large…If someone who is a Queenslander has to go to a 
Queensland hospital then you might say we’ll they’re impacting the Queensland 
community, but if the federal government has to give more funding then you say well, 
it’s impacting the community at large. So I think you can’t look at these issues on 
such a small scale saying ‘this suburb has an obesity problem’, you have to look at it 
on the larger scale”. 
 
Secondly, and sometimes in addition to understanding community in terms of its 
geographical space, approximately half of the participants spoke to community with regard to 
personal connections. Participant #5 believed that, “no one can ever, I believe strongly, 
operate as an island”. These participants’ sense of community was also often defined by 
recognising that the people with whom they were connected shared values, goals and 
interests similar to them. For example, Participant #16 spoke how she defined community, 
incorporating aspects of both geographical and personal connection, as well as shared 
interests, in the context of her children’s school community; 
“To me that [community] would be like-minded people, people that I’m comfortable 
with. Also at school because we’re all at a similar situation, we all live in the local 
area. Community to me is people that you say hello to in the morning, that you greet, 
we’re all there for a common purpose, and if something happens to one of your kids 
you know that someone’s going to help if you’re not around”. 
Participant #8 also demonstrated an interconnected belief in community as both geographical 
connection and a hub for shared goals and values, in explaining; 
“I like living here because the community is really strong. There’s a big emphasis on 
the local market that we have…and you can just catch up with friends and do your 
shopping…and I think you just get a lot of people that are interested in similar 
things…they get together a lot to stop developments going ahead, so I guess because 
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we’re not in a cultural community, for me here it’s just people that all live together 
and love the same kind of things”. 
A large part of some participants’ understandings of community in this context was the multi-
layered and inter-connected nature of communities. Participant #24 referred to, “my spoke 
and wheel…and it grows exponentially from there”. Participant #12 also explained her own 
sense of this network of relationships in stating; 
“Community is my village, my people; where I comfortably and locally interact. I 
tend to think of community as smaller than society…society is just a bigger picture, 
just a group of people where we are and how we interact. I don’t feel removed from 
society but I’m able to be more clinical when I think about it…in my mind it’s little 
communities that go together to make the society”. 
In also considering this idea to his own sense of community, Participant #25 said, “I 
definitely don’t think of anyone that’s not part of, or who doesn’t fit in the community”.  
 
Thirdly, when looking at the way that participants characterised what community meant to 
them, it is important to consider the opinions of the few participants who felt that they did not 
belong to a community. Even though these participants recognised that they lived within the 
geographical space of a community, how they felt they participated within that space was 
directly related to their own sense of belonging. Participant #9 said, in explaining his 
meaning of community; 
“When I was living at home my community was my home town, my small town, 
which I left a long time ago, and now I don’t really have a sense of community [here 
in Brisbane] because I’m just some guy living in a shoe-box apartment in a suburb 
that doesn’t really have any personal attachment to me or anything like that…that’s 
probably my fault as much as anyone else. I don’t really make an attempt to get out 
into my local community and do things, probably because I’m not passionate about it. 
I dunno, chicken and egg”. 
Participant #11 also spoke of lacking a connection or common interests with the people she 
saw socialising in her local area; 
“I think when you say do you feel part of the community, that often centres around 
family I feel, like couples with kids, and [my husband and I] don’t really fit into that 
spectrum so you won’t see us at the soccer days and things like that”. 
Finally, it is important to also keep in mind that, as with any value in society, a belief in 
community might be shared by most, but likely not by all. In this sample, it was 
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Participant #10 who said, “I’m a big believer in the individual, so we’re all just a bunch of 
individuals that happen to interact”. How these understandings of community influenced 
participants’ support for laws to prevent obesity will be discussed later in this chapter. First, it 
is also important to explore participants’ beliefs about what makes a community ‘healthy’, 
again to more thoroughly investigate the context within which these later discussions will be 
situated. 
 
9.2.2 Healthy communities require supportive infrastructure and social interaction  
 
In addition to asking participants to define what they felt community meant to them, 
participants were also asked what elements were required for a community to be healthy. 
This helped to set the context for later discussion around the role of governments in making 
laws to prevent obesity, specifically, whether or not participants felt those laws would be 
beneficial for themselves and/or for their community. As is depicted in Table 13 below, 
participants’ beliefs about what healthy communities required generally fell into two key 
themes. Firstly, participants felt that healthy communities required support from local 
infrastructure, including built and social infrastructure. Secondly, participants felt that healthy 
communities required a level of social interaction and mutual support.  
 
Firstly, participants felt that healthy communities required support from local infrastructure, 
including built and social infrastructure. Elements of the built environment they felt were 
often necessary included green space and public transport. As Participant #8 described; 
“Lots of green space and places where you can exercise, cycling infrastructure and 
even just public transport in general, making it more friendly and easy for people to 
use. Another thing that’s pretty good around here is having community gardens. 
There’s probably three or four just in this area and they’re good as well, getting 
people to use the outdoors more often and cooking…there’s one around here with a 
wood-fired pizza oven in the park, and I think things like that are really good”. 
This comment also suggests the significance some participants placed on local social 
infrastructure, including things like responsible government and public safety.  
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Table 13 What healthy communities require (Excerpt of themes from Appendix 4) 
 Number of 
Participants 
Number of 
References 
A healthy community requires support from local infrastructure   
Access to green space, sporting facilities and public transport 5 9 
Access to affordable healthy food and medical services 6 8 
People are educated / have access to education 5 5 
Public safety 3 4 
Government leadership and responsibility 2 2 
Acceptance of social norms 1 1 
Unpolluted and Uncongested 1 1 
A healthy community is socially interactive   
People and business participating, belonging and cooperating 9 12 
People being supportive of one another 8 9 
People value and take responsibility for their own health 8 9 
Diversity / a collection of diverse individuals 4 4 
Healthy communities are unrealistic 1 1 
 
Participant #9 explained further; 
“I think safety is the number one factor, because if you don’t have a safe community 
then nobody goes out, everyone’s wary of other people. I guess also probably [with] 
spaces for recreation too. Whereas that used to be your backyard, that’s not as much 
the case anymore, so parks and places like that…people aren’t going to use those 
facilities if they don’t feel safe in their community”.  
This notion of safety was defined by some participants both in terms of safety from crime, a 
part of social infrastructure, and safety from other public health hazards related to the built 
environment. For Participant #19, a part of healthy social infrastructure required, “accepted 
social norms [good behaviour], law and order…responsible government”, while for 
Participant #9, healthy communities were those that were safe from, “environmental pollution 
like smog and traffic and that sort of stuff”.  
 
As some of the above comments have suggested, many participants felt that having a 
functional and safe built and social infrastructure around communities then allowed them to 
pursue the other key element necessary for those communities to be healthy, that of social 
interaction. As Participant #11 said,  “I think a healthy community is just one where people 
get out of the house and do things and interact with each other”. Participants felt this could be 
done by both fitness and cooking and nutrition events, including local markets and communal 
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events held in local parks, as suggested above. Participant #4 explained what she felt was the 
main benefit to this approach; 
“Communication, most definitely. Community events, whether that be getting 
together with food, or I know there’s certain companies in Brisbane that do run 
community fitness events, just keeping everyone involved in what’s going on”. 
Participant #18 believed such an approach required and also could help to cultivate;  
“A vision, a goal, a purpose, good directives, good direction. A sense of responsibility 
and a sense of being accountable, also being part of something, belonging to 
something”. 
Many participants expressed a notion of mutual support inherent in their beliefs about the 
way social interaction impacts community health. For example, Participant #3 believed that 
in a healthy community, “We all need to look out for each other…[have] consideration for 
other people. So a bit of heart”. Yet finally, as in the previous sub-section, not everyone felt 
that these notions of a healthy community were achievable. Participant #10 felt depictions 
such as these were unrealistic, and stated; 
“You almost think of that Stepford Wives movie, with all the families running around 
playing soccer games and the mums baking…the fact they were all on Prozac doesn’t 
factor into it”. 
 
9.3 The role of community in shaping participants’ beliefs about how the 
government’s duty to prevent obesity could best be fulfilled 
 
Having explained participants’ understandings of community and community health, the 
remainder of the chapter will evaluate how participants’ beliefs in the value of community, as 
they saw it, influenced their support for the use of law as a tool to prevent obesity. As 
described in Chapter 2: Research Design, participants were asked to rank their support for 
eleven specific interventions, both in terms of their support for those interventions as 
individuals and as members of communities. Underpinning their responses was also their 
belief in whether obesity was more of an individual or community problem, which 
participants were also asked prior to completing the exercise. Their responses, in Table 14 
below, demonstrate that the majority of participants felt obesity was an individual problem 
that had become a community problem. This belief also supports the findings presented in 
Part Three of this thesis, namely that most participants’ believed there is both an individual 
and a government duty (a shared responsibility) to prevent obesity. 
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Table 14 Obesity: Individual or Community Problem? (Excerpt of themes from 
Appendix 4) 
 Number of 
Participants 
Number of 
References 
An individual problem that becomes a community problem 19 19 
Obesity is only an individual problem 5 5 
Obesity is only a community problem 4 4 
 
Considering these findings, and the themes from the values-based analysis of participant 
discussions depicted at Table 15 below, this chapter will ultimately demonstrate the way in 
which a strong sense of community had a significant, positive impact on participants’ support 
for the use of law as a tool to prevent obesity. Using quotes and referring to the results of the 
participant exercise (depicted at Appendix 2) this section will show the impact of this value 
on participants’ decision-making in six distinct yet interrelated ways: 
 Firstly, a sense of community increased most participants’ support for laws they felt 
they would not directly benefit from;  
 Secondly, a sense of community decreased some participants’ support for laws they 
felt they would otherwise directly benefit from;  
 Thirdly, for some participants, a strong sense of community eclipsed considerations of 
individual gain or loss entirely; 
 Fourthly, a sense of community increased many participants’ support for laws they 
felt would otherwise constrain individual or commercial liberties;  
 Fifthly, a sense of community decreased some participants’ support for laws that 
participants initially wanted to support, because they constrained individual or 
commercial liberties; and 
 Finally, a sense of community added to an appreciation by participants of the need for 
a multi-component strategy, even if that were to include laws that on their own, 
participants did not support. 
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Table 15 Key themes reflecting participants’ use of the value of community in 
considering laws to prevent obesity (Excerpt of themes from Appendix 4) 
 Number of 
participants 
Number of 
references 
Government should operate to benefit communities rather than 
individuals 
21 49 
Government should work with industry, communities, media and 
non-government organisations 
14 24 
Active and supportive communities should prevent obesity 10 23 
The way communities are designed should encourage people to be 
healthy 
11 23 
People need to look out for and take care of one another 8 14 
Businesses make positive contribution to communities also 5 6 
 
9.3.1 Community increased most participants’ support for laws they felt they would not 
directly benefit from 
 
Participants with a strong sense of community tended to express higher levels of support for 
laws they felt they would otherwise not directly benefit from as individuals. This was 
demonstrated in the participant ranking exercise by examining the shift in participants’ 
support for interventions between the two columns, and was most visible with regard to 
interventions such as: 
 Compulsory cooking and nutrition classes in schools; 
 Limiting junk food advertising; 
 Warning labels on junk food, including front-of-pack labelling;  
 Discounts for low-income earners to attend cooking and nutrition classes; and 
 Part of government benefits and pensions are food vouchers.  
Many participants felt like these interventions would be of less benefit to their own health 
and did not rank them highly in that context, either because they had no immediate family 
still in schools, they felt they were not swayed by advertising or labelling, and/or they were 
not low-income earners or on government benefits. However, their support for these 
interventions increased when asked to consider the possible benefits to their community. For 
example, Participant #14 had one of the most significant upwards swings with regard to 
advertising restrictions. He said; 
“It wouldn’t really impact me, I’m immune to most advertising I would hope. I realise 
they’re just trying to seduce you into buying something that is bad for you, and I 
wouldn’t buy it anyway…but I know it has a huge impact, particularly on children, 
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and when parents are shopping their kids are going to influence what they buy…that 
has a big flow-on effect”. 
 
Part Three of this thesis has already established that most participants engaged with the value 
of community in this way, to recognise both the vulnerability of children as well as the 
vulnerability of other groups within the population such as low-income earners. All 
participants also believed that there was a government duty to protect and support those 
groups in their efforts to prevent obesity. Perhaps for this reason, compulsory school-based 
education was the only use of law to prevent obesity that Participant #10 supported, a 
community-oriented intervention from which he would not directly benefit, though he 
maintained a strong sense of individual responsibility. This position might also reflect the 
view that education aims to improve individual students’ knowledge and decision-making 
capabilities so that they will make healthier food choices and will be well equipped to take 
responsibility for their health into the future. 
 
Many other participants, like Participants #14 and #10, also revealed that they felt children 
were important members of their communities, though in a slightly different way to those 
described above. Instead of reflecting a swing upwards across the two columns, several 
participants ranked compulsory cooking and nutrition education in schools as one of the most 
preferred interventions, ‘to benefit my own health’, even though all participants were over 18 
years of age. This is an indication of just how strongly these participants felt they were a part 
of their community. At least in part, they defined their own sense of health and wellbeing in 
relation to that of their children, grandchildren, extended families, friends, and those in their 
local area that they had no personal connection with. These findings therefore demonstrate 
the significance of community as a value in shaping not only participants’ beliefs about the 
role of law in preventing obesity generally, and also with regard to their support for specific 
government interventions.  
 
9.3.2 Community decreased some participants’ support for laws they felt they would 
otherwise directly benefit from 
 
Throughout the participant exercise, participants’ beliefs in the value of community also 
operated a second way, in making interventions that individuals liked for themselves 
significantly less palatable to them. For example, Participant #4 ranked front-of-pack 
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labelling or ‘warning’ labels on food as third most important for her own health, but tenth 
with regard to community benefit. She explained; 
“I’m very susceptible to visual things and warning labels on junk food would actually 
make me physically put it down. You know you see that with smoking, you see those 
labels…it’s like ‘put it down, I don’t want to do that’. I guess I thought…what I 
thought was so super important for the community is a little bit different to myself, 
was that I thought the education was a bit more important with the community, and 
that pushed the warning labels on the junk food aside”. 
 
This effect was also particularly evident with regard to discounted health insurance premiums 
for people in a healthy weight range, for which approximately one-third of participants 
ranked their personal support highly (in the top four most beneficial). Participants felt they 
would be eligible for a discount and therefore the intervention was a way to immediately 
reduce their cost-of-living expenses. However, the incentives were generally not considered 
so beneficial for the health of the community. Whether discounts on health insurance 
premiums would in reality alter food choices and ultimately improve health is arguable, as 
decisions would likely still be influenced by nutrition knowledge, and by the affordability, 
availability and accessibility of nutritious foods, versus foods high in added fats, salt and 
sugars. Reflecting this in part, when participants’ support for these health insurance discounts 
was questioned with regard to any benefits for their communities, two young men with strong 
beliefs in the value of community (represented throughout this chapter) significantly dropped 
their support to middle or low-level support, in favour of pricing, education, and advertising-
related interventions. Participant #19 said; 
“I mean the user pays concept makes sense to me, but overall for the community, I 
don’t know how much the community has private health insurance…” 
Participant #14 also said; 
“I don’t actually have health insurance yet but if I did I’d be saving money. For the 
rest of the community though, it might not be such an influencing factor, and again 
it’s less important than a lot of the other things that I’ve ranked higher”. 
These statements reflect a willingness by some participants to forgo the perceived financial 
benefits they might reap in order to support interventions they felt were more likely to 
improve the food choices of people within their communities. This finding mirrors that 
described above, demonstrating another way in which a strong sense of community may 
influence participants’ beliefs in the value of individual gains and losses as policy outcomes.
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9.3.3 Community eclipsed considerations of individual gain or loss entirely 
 
Thirdly, approximately one-third of participants felt completely unable to separate their own 
interests from those of their community, reflecting the significance of some participants’ 
expressed beliefs; that being part of a healthy community benefitted their own health. Their 
ranking for all interventions was the same across both columns and every answer provided 
was in reference to whether or not the particular intervention would benefit their community. 
When prompted in discussions, participants did discuss what they felt were individual costs 
and benefits, but these were secondary considerations. Perhaps significantly, all of these 
participants were women, and they came from occupational backgrounds that cultivated or 
required a strong sense of community, including teaching, nursing, urban and environmental 
planning, and community service. The interventions that many of these women preferred 
were those that they believed would have significant effects on the built and informational 
environments within communities, and included compulsory cooking and nutrition classes in 
schools, the restriction of ‘junk food’ advertising, government health promotion campaigns, 
and increased considerations of community health in local planning and urban design.  
 
9.3.4 Community increased many participants’ support for laws they felt would otherwise 
constrain individual or commercial liberties 
 
Fourthly, it was found that community as a value increased participants’ support for 
interventions they felt would constrain individual or commercial liberties. When participants 
saw that there was a benefit to the community (such as in protecting vulnerable groups) they 
were more willing to accept, even support, interventions like taxation and advertising 
restrictions. This finding was explored in depth in both Chapter 7: Obesity Prevention and 
the Constraint of Individual Liberties, and Chapter 8: Obesity Prevention and the Constraint 
of Commercial Liberties. Yet as an example of the way in which the value of community 
particularly operated to increase participants’ support for laws they felt constrained liberties, 
its role in influencing support for a ‘junk food tax’ is worthy of further examination. 
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Initially, many participants felt that a tax imposed punitive restrictions on individual and 
commercial liberties, and that it would be ineffective in fulfilling the government’s duty to 
prevent obesity. However, a small number of participants utilised the value of community to 
reconsider. This occurred even amongst those who were not community-minded, such as 
Participant #10, who inferred a sense of the value when he said, “I don’t mind paying tax”. 
Participant #23 was very community-minded, but she also initially gave a low ranking to 
taxation. However, she utilised the value of community throughout later discussions and went 
on to suggest that taxation should be one of the government’s first priorities, identifying this 
as something that would, “make the biggest impact on community and society”.  
 
Finally, Participant #4 differed from those quoted above in that she was one of the few 
participants who initially ranked taxation as the most beneficial for the community, and later 
as one of the government’s first priorities. As one of this intervention’s more passionate 
supporters across the sample, Participant #4 was especially articulate in describing the way 
that she incorporated the value of community in coming to her decision. She also revealed the 
way her strong sense of community influenced the necessary balancing act between the 
government’s duties and powers, and the need to preserve a sense of individual freedom and 
commercial liberty. She said; 
“I don’t think taxing junk food is a punishment, because when you decide to tax 
people individually because they’re overweight, I think that individually singling 
them out is more of a punishment. But I think making junk food expensive then 
obviously everyone has to get on board, or be made to get on board, then it’s an entire 
community thing. To me it’s just the same as making electricity more expensive, 
making petrol more expensive…I don’t see it as punishment…I don’t see it as an 
individualised punishment, [not] like I see taxing people [because], ‘you’re this 
certain amount of kilos, you need to pay an extra premium’…I think it should be 
more of a community focus…and not so much an individualised, ‘Oh I’m being 
punished, I’m being attacked, why is my bill going up and no one else’s is’, when 
everyone else’s is…we don’t have crazy-crazy individual laws, so no, I think they’re 
there for a reason”. 
Comments such as these demonstrate the power a strong sense of community had within the 
sample to temper or rebut concerns about the constraint of individual and commercial 
liberties, which otherwise may have limited support for those types of interventions. 
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9.3.5 Community decreased some participants’ support for laws that participants initially 
wanted to support, because they constrained individual or commercial liberties 
 
Chapter 8: Obesity Prevention and the Constraint of Commercial Liberties, also explored 
this finding, that participants were prepared not to support laws that they felt were otherwise 
warranted in their constraint of commercial liberties, because of the benefits to communities 
that they felt would be at risk as a result. These were mostly economic benefits, based on the 
contribution businesses made to communities through employment, social engagement and 
charitable donation. The participants who discussed this issue were mostly men, and it was 
generally raised with regard to interventions such as taxation or urban planning reform, 
which participants felt risked a business’ profitability or ability to engage with communities. 
These participants weighed the value of the government’s duty to prevent obesity 
(particularly in protecting vulnerable groups) with the value of preserving individual choice, 
personal responsibility and commercial liberties, in the context of considering which 
outcomes would be the most beneficial to communities. Through this process, a number of 
participants also engaged with the value of collaboration (not discussed in detail in this 
thesis) to suggest that governments consult and work with industry, communities, the media 
and non-government organisations, to discuss and plan these types of interventions and to 
manage any foreseeable consequences. 
 
9.3.6 Community added to an appreciation by participants of the need for a multi-
component strategy, even if that were to include laws that on their own, participants did not 
support 
 
Finally, it was found that many participants utilised the value of community in appreciating 
the need for a multi-component, comprehensive approach to obesity prevention. This was 
true even if that strategy involved supporting interventions that on their own, the participant 
may not have supported, and is evidenced in Appendix 2 by the way in which lower-ranked 
interventions were ultimately named as priorities. Participant #23 explained her reasoning for 
selecting some of her lowest-ranked interventions as part of a collection that she chose to be 
the government’s first priorities. Through her words, she reveals the role of community in 
this decision-making process; 
“Well basically you would want something that’s going to make the biggest impact on 
community and society, so while I put number one for the local planning community 
	
	
216
developments, that’s not going to have an immediate impact. See what I’ve done for 
you is I’ve put A for Action and E for Education, and you want a bit of both as well, 
so some education might be making it compulsory for nutrition and cooking classes in 
schools…Or government advertising, that could potentially target a lot more people 
too. And an action one…I think the two that would have the biggest impact is, sad to 
say but if you were to make junk food more expensive…or if you put up health 
insurance premiums for people that aren’t in the healthy weight range …that would be 
my two recommendations”. 
Participant #2 also went through this process, utilising the value of community to combine 
her highest ranked intervention and her lowest ranked intervention, in a strategy she felt 
should be the government’s first priority. She said; 
“I think possibly the nutrition and cooking in schools, and funny thing is the opposite 
again, I know I’m saying it should be the last…I think the cooking and in a funny way 
limiting the junk food advertising even though I’ve ranked it low, but by combining 
the nutrition and cooking classes and lowering the junk food advertising, that would 
be important”. 
Participant #2 had felt that on their own, advertising restrictions were too great a constraint 
on commercial liberties. Yet despite the inconvenience to businesses, she ultimately decided 
that it could be more beneficial to children, complementing the extra education she suggested 
they receive in schools. This participant was a grandmother to young children, and so again 
these issues were intimately related to her sense of community and wellbeing. 
 
9.4 Conclusion 
 
The purpose of this chapter was to explore participants’ beliefs about the value of community 
and to investigate how this value affected their support for law as a tool to prevent obesity. 
This chapter revealed that many participants described their communities as having both 
geographical space and personal connections. Many also had a strong sense of community, 
and believed that for communities to be healthy they required supportive built and social 
infrastructure, and positive social interaction. They felt that obesity had become a problem 
for communities and were therefore prepared to engage with this value in considering their 
support for a range of possible laws designed to prevent obesity. This engagement occurred 
in a number of ways, and the value of community, as participants saw it, proved to be a 
valuable decision-making tool. This is consistent with the work of Gostin and other public 
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health law and ethics scholars in both defining and applying community to the use of law to 
prevent obesity. A strong sense of community was found to increase participants’ support for 
laws that they did not directly benefit from, and for laws that they realised might constrain 
individual or commercial liberties. Notions of community also allowed those participants 
with the strongest sense of individual responsibility for health to consider the potential 
benefits in community-oriented government interventions, such as compulsory school-based 
education.  
 
The findings of this chapter therefore appear to lend weight to the arguments of Gostin, 
Wallack, Sun and others; that governments and public health advocates should shape and 
communicate the use of law as a tool to prevent obesity in terms of community needs and 
benefits, rather than pointing out the needs of and benefits to individuals (such as individual 
empowerment). If governments can achieve this focus on community in their messaging, then 
they may be more likely to enjoy widespread support and less likely to encounter opposition 
on the grounds of preserving individual and commercial liberties.472 In the way that many 
participants reflected on these possibilities, discussions also revealed that they prioritised the 
social or communal nature of food. Similar to the arguments of Scrinis and others, no 
participant saw food purely as medicine to make a community healthy and no participant felt 
it was the role of governments to promote certain foods in that light.473 Rather, in providing 
examples of foods and where and how food might be consumed, and in then evaluating the 
perceived benefits to themselves and their communities of various laws and policies, all 
participants demonstrated a level of understanding of the diverse social, cultural and needs-
based aspects of food, and the way that these were interconnected with values like creating a 
functional community. Many participants did not want governments to forget or ignore what 
they saw was an important relationship between communities and food, and their words 
reflect a strong opinion that the value of community should be prioritised in government 
efforts to prevent obesity. 
  
																																																								
472 Gostin and Gostin, above n104; Berman, above n158; Wallack and Lawrence, above n162; Sun, above n162. 
473 Colagiuri, above n303; Gyorgy Scrinis, 'On the ideology of nutritionism' (2008) 8(1) Gastronomica 39; 
Gyorgy Scrinis, 'Functional foods or functionally marketed foods? A critique of, and alternatives to, the 
category of functional foods' (2008) 11(5) Public Health Nutrition 541; Andrea Begley and John Coveney, 
‘Wonder vitamin or mass medication? Media and academic representation of folate fortification as a policy 
problem in Australia and New Zealand’ (2010) 34(5) Australia and New Zealand Journal of Public Health 466. 
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Chapter 10: 
Social Justice Perspectives 
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10.1 Introduction 
 
For Gostin, social justice is, “the prime objective of public health law”.474 Beauchamp also 
argues that, “public health should be a way of doing justice, a way of asserting the value and 
priority of all human life”.475 This significance is widely accepted by public health ethicists 
and by scholars who endorse Gostin’s population-based approach to public health law. In 
some of the leading public health ethics frameworks and texts, social justice is often 
characterised by notions of fairness, equality, equity, respect for human dignity and diversity, 
and human rights, as demonstrated in Chapter 4: The Role of Public Health Ethics in the 
Theoretical Framework. In public health law literature, specifically in the context of obesity 
prevention, this sometimes equates to recommended changes to the economic, informational, 
built and social environments that would see income and wealth distributed more equally to 
address poverty and other sources of inequality (such as access to education and health care) 
that have a negative impact on obesity and the broader health of populations.476 The literature 
speaks both to notions of equality (treating people the same way and providing equal access 
to services) and equity (the need to reduce health disparities, particularly by addressing the 
social determinants of health). Gostin asks that particular attention be paid to the needs of the 
disadvantaged in these discussions,477 yet the voices of disadvantaged or minority groups are 
often under-represented in this literature.  
 
Recognising this, and as an example of the way that the value of social justice continues to 
shape public health law research, scholars in Australia are developing the Migrant 
Obesogenic Perception of the Environment Questionnaire, to provide, “the first 
comprehensive measure of the impact of environmental factors on migrant health behaviour 
related to physical activity, food habits and body image…as well as weight change”.478 
Research such as this may also help to address the fact that laws to prevent obesity will differ 
in effectiveness across socioeconomic groups, particularly those that are less structural and 
require a higher level of individual agency or behaviour change. Despite the best intentions, 
																																																								
474 Gostin, Public health law: power, duty, restraint, above n23, 4. 
475 Dan Beauchamp, above n277, 108. 
476 Peter Schroeder-Back, et al, 'Public health ethical perspectives on the values of the European Commission's 
white paper 'together for health'' (2012) 20(2) Central European Journal of Public Health 95; Corburn, above 
n377; Beaglehole, et al, above n148; Meier, et al, above n200; Baum and Duvnjak, above n112, 16. 
477 Gostin, Public health law: power, duty, restraint, above n23, 4-5. 
478 Maryam Delavari, et al, ‘Exploring obesogenic environments: the design and development of the migrant 
obesogenic perception of the environment questionnaire (MOPE-Q) using a sample of Iranian migrants in 
Australia’ (2014) 14 BMC Public Health 567. 
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without sufficient insight into how and why this might occur, government interventions can 
further disadvantage, stigmatise or marginalise groups within the population, particularly the 
overweight or obese, ethnic minorities, the poorly educated, and low-income earners.479  
 
The purpose of this chapter is to explore the way in which participants also characterised and 
valued social justice, and to explore the role of this value in shaping their beliefs about how 
the government’s duty to prevent obesity could best be fulfilled. Unlike values of community 
and prevention, social justice was not a value that participants were explicitly asked to think 
about during their interviews. Instead, its meaning and significance for participants was more 
subtly revealed throughout the broader data collection and analysis process. Interestingly, and 
in contrast to value-based discussions in earlier chapters, men expressed some of the 
strongest social justice perspectives across the sample. For those men and women in the 
sample whose comments are presented in this chapter, social justice meant more than simply 
considering notions of equality and fairness. It translated into firm opinions about what the 
government should and should not do in fulfilling its duty to prevent obesity, presented in 
this chapter under three key themes. These are: 
 Laws to prevent obesity should give people equal access to education, information 
and health care, regardless of their health, location or income; 
 Laws to prevent obesity should not only target low-income earners; and 
 Laws to prevent obesity should not create or perpetuate social division or 
disadvantage. 
These themes reveal a similarity to scholars’ own ideas about the understanding of social 
justice as equality and fairness, and the way in which this value can or should influence the 
use of law as a tool to prevent obesity. As Bogart asks, what is the greater problem for 
lawmakers to consider and address in their work: a little girl’s chubbiness, or the way society 
treats her.480 However, as this chapter will also demonstrate, most participants expressed 
more idealistic desires for equality over the need to ensure equity. This may be a barrier to 
public support for advocates seeking to promote the importance of the social determinants of 
health in preventing obesity, and the need for governments to use law in order to ‘positively 
discriminate’ in favour of disadvantaged or high-risk groups in the broader population. 
  
																																																								
479 Backholer, et al, above n169; Silva, Smith and Upshurt, above n271. 
480 Bogart, above n393, 39. 
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10.2 Justice as maximising equality and fairness in laws to prevent obesity 
 
A number of participants in the sample spoke of justice in the context of maximising equality 
and fairness, engaging with the key themes identified in Table 16. How they characterised 
justice in this way, and a further discussion about the effect of this value in determining 
participants’ support for the use of law to prevent obesity is presented below. 
 
Table 16 Participants’ references to themes of social justice (Excerpt of themes from 
Appendix 4) 
 Number of 
participants 
Number of 
references 
Maximising equality and fairness in laws to prevent obesity   
Government should focus on education and information 
provision 
24 63 
Government has a duty to protect or support vulnerable groups 16 31 
Government regulation can lead to discrimination or social 
isolation 
13 20 
Government intervention shouldn't just target low-income 
earners 
7 8 
Medical advice and services should be more available 3 5 
  
 
10.2.1 Laws to prevent obesity should give people equal access to education, information 
and health care, regardless of their health, location or income 
 
Participant #1 expressed her perspective on justice clearly, in stating, “Some people have 
more opportunities than others and I believe in life we should all have equal opportunities”. 
In the context of the government’s role and the use of law to prevent obesity, participants saw 
two general areas in which governments could use law to maximise fairness and equality, in 
focusing both on education and information provision, and on improving access to medical 
advice and health care. The participants who raised these issues felt strongly that access to 
these services should not depend on a person’s health, location, or their income.  
 
The first belief, that access to information and health services should not depend on a 
person’s health, was influenced by participants’ beliefs about the causes of obesity, and also 
reduced support for laws to prevent obesity that specifically targeted people inside or outside 
of a ‘healthy weight range’. To begin, a number of participants recognised that a person’s 
health and weight was not always within their control. As revealed in Appendix 2, a small 
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number of participants believed that obesity could be caused by genetics or other health 
conditions, including the use of medications. Participant #13 explained; 
“I said no to that [basing health insurance premiums on a person’s weight] because 
we all could be diagnosed with some medical reason that has made us be like we are. 
I think in your younger years you might be at a stable weight but then something 
might happen to you down the track and you can’t do anything about it, so I don’t 
think you should be discriminated against for that”. 
Participant #25 was also concerned that any move away from Australia’s community-rated 
approach to calculating health insurance premiums would be unfair to those who he felt 
needed access to health care most. He said; 
“You don’t want to limit these people’s [obese people’s] access to good health 
because if it’s more expensive then not everyone can afford it”.  
A number of participants also questioned the arbitrariness of laws or incentives, and the 
indicators that might be used to determine who is eligible. As Participant #21 said; 
“That comes back to the old BMI [Body Mass Index] doesn’t it? It’s hard to say 
who’s in a healthy weight range. If they said what’s your weight and height I’d be 
overweight and they’d say right you’ve got to pay a little bit extra, because I’m 
technically overweight, that’s not fair to me. And you know, underweight, 
overweight, they’re relative terms with the BMI because it’s such a strange scale”.  
These participants did not want to experience, and did not want others to experience, any 
negative discrimination on the basis of weight or obesity, yet were also less likely to support 
interventions designed to help groups at a high risk of obesity, such as low-income earners. 
 
Instead of focusing on the ability of interventions to reduce inequity by targeting those from 
low socio-economic environments, participants most often felt that laws to prevent obesity 
should give people equal access to education, information and health services regardless of 
their location and their income. Again, the focus was on equality. Participant #25 believed 
that, “good health care in each [every] area”, was important. He explained; 
“It can be difficult if there’s not local hospitals and what-not, but just having good 
GPs in the area is probably the most important thing because at least they can refer 
you onto other good practices”.  
Participant #26 also noted the importance with regard to location and notions of equality 
surrounding the affordability of food.  
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He said; 
“Food prices is just out of control in some places, particularly remote areas, regional 
and remote areas…and nothing is being done about it, and that probably needs to get 
to the stage of government intervening in a subsidy-type way. It’s just very expensive 
to get it there and people generally have lower incomes, so there’s a real need to 
bridge that gap between the cost of food and people’s ability to pay for it”. 
However, this last statement is more nuanced than those above, and does speak to reducing 
health disparities between city and country residents, and the need to provide special 
assistance to people he identifies as being at higher risk of obesity and health problems. 
 
A lack of access to affordable, nutritious food was certainly considered by many participants 
to be one of the main causes of obesity, as shown in Appendix 2, yet it was less often spoken 
about in terms of equity or fairness. Most participants believed that the increased 
affordability, availability and accessibility of unhealthy foods compared to healthy foods was 
a problem equally shared by all, but unlike Participant #26 above and Participant #23 in the 
following section, they did not speak of it as burdening one group in society, such as low-
income earners, more than others. This was also reflected in the way that many participants 
identified what they felt was an individual’s duty to prevent obesity (described in Chapter 7: 
Obesity Prevention and the Constraint of Individual Liberties), characterised in part by a duty 
on individuals to demonstrate the value they place on their health by seeking out healthy 
food, food that some participants felt was readily available regardless of income or location. 
 
Yet despite these attitudes, a number of these participants felt that access to information and 
health services should be improved, specifically to allow low and high-income earners equal 
access to the same high-quality information and advice. This was one of the reasons given for 
the widespread support in compulsory school-based education, as participants felt it would 
target the population as a whole. They believed such an intervention would cut across 
different demographic brackets to reach a maximum number of children, and in the long term 
would also bridge the information gap between those with knowledge and those without.  
 
Additionally, in the short and long-term, participants also spoke about the need to provide 
equal access to health services and medical advice for adults. Participant #10 said; 
“I would love to cut out these dieticians [in the private system] that make huge 
amounts of money offering advice to vulnerable people that should be offered at a 
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tenth of the price. Like you can go to a doctor on bulk billing and get decent advice on 
your health but you can’t do it on nutrition…to actually sit down and talk to 
somebody, they’ll charge you $100 or so”. 
Participant #17 also reflected this in calling for more government funds to be allocated to 
clinical trials, to update the advice provided through the Medicare system, which she felt was 
out-of-step with the research she based her advice on as a clinical nutritionist operating 
privately, outside of the public health care rebate system. Participant #11 agreed with these 
opinions, in stating, “I don’t think it should be income-tested when it comes to your health 
and measures you can take to better it”. However, as this final comment suggests, in 
recognising the need for education and health care systems that benefit people regardless of 
their health, location and income, some participants also expressed a desire that laws to 
prevent obesity should therefore also not only be designed to target low-income earners. 
 
10.2.2 Laws to prevent obesity should not only target low-income earners 
 
As demonstrated above, the fact that participants felt that laws to prevent obesity should not 
only target low-income earners did not prevent them from recognising the vulnerability of 
low-income earners within the wider community. Instead, it is more a reflection of their 
belief that the definition of ‘low-income earner’ is arbitrary and did not always reflect what 
they felt were the cost of living pressures that were still put upon people in middle or higher 
income brackets. For example, in acknowledging the possible vulnerability of low-income 
earners to obesity, Participant #23 questioned whether a supermarket in a ‘low-income area’ 
neighbouring her suburb, “get their shipment of fruit and veg several days after everyone 
else”. She explained; 
“Living in Ipswich, [the availability of] healthy food is probably roughly on par with 
everywhere else, but the quality is absolute shit…I did my grocery shopping at 
Woolworths Booval, and comparatively used to go to Woolworths at Springfield 
Orion shopping centre; quality was so much better in comparison to Booval, but that 
was a lower socioeconomic area [and they’re] fifteen, twenty minutes apart, still in 
the same kind of district, still Ipswich City Council, but big difference”. 
Yet despite this, Participant #23 remained wary of laws to prevent obesity that focused only 
on providing benefits to low-income earners to reduce health disparities.  
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She said; 
“So in the statement it had low income and I thought, it gets me so frustrated all the 
time because I think personally I would be considered middle income to high income 
[$37,001 - $80,000], but I don’t feel like I am. What money? I have no money”. 
This statement reflects that while some participants were aware of health disparities in their 
wider communities, they still reflected first on whether interventions might benefit them as 
individuals, and often needed prompting to then think more broadly about population impact. 
 
A number of participants also felt that interventions should not only target low-income 
earners because income was not always a good indication of people’s knowledge and skills 
with regard to cooking, nutrition and obesity prevention generally. Participants, like 
Participant #23 above, believed that people in lower socioeconomic brackets may be more 
vulnerable to the negative aspects of environments that affect the affordability, availability 
and accessibility of food, but this does not mean they have fewer skills. Participant #26 was 
concerned that targeted interventions could be seen as patronising. He said; 
“I think that people on low incomes are often very good cooks with what they’ve got. 
Often their skills to shop with the money they’ve got and to use the food they’ve got 
is pretty good”. 
Alternately, participants believed that being on a high income does not guarantee that a 
person has been educated in nutrition and cooking. Participant #20 said; 
“Just because somebody earns $100,000 a year, or somebody earns $10,000 a year, 
that doesn’t necessarily mean they’ve had the upbringing to understand how to 
provide themselves with better nutrition”.  
As this comment suggests, participants often believed that a lack of education was a more 
significant ‘risk’ factor for obesity, as opposed to income. Participant #4 said, “I went to very 
academic schools, I wish there was more home economics. I didn’t touch a stove until I was 
twenty-two because we weren’t taught”. Similarly, Participant #10 said; 
“My wife is a bit like that, no cooking experience in her life at all, so her dad’s done 
all the cooking for the family…you’re not involved in it, you go to school and here’s 
your money for lunch”.  
These statements are also a reflection of the emphasis many participants placed on a lack of 
knowledge and skills throughout the community when asked what they felt caused obesity, 
rather than making reference specifically to people’s socioeconomic status (see Appendix 3 
for a full list of participants’ beliefs about the causes of obesity). While only a few 
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participants articulated this opinion, they clearly expressed an, ‘equality over equity’ 
understanding and application of justice, which was reflected more broadly across the sample 
in the mid-level rankings of the two interventions targeting low-income earners. It also likely 
contributed to the increased support for interventions like compulsory school-based 
education, which aimed to improve knowledge and skills across the population. 
 
10.2.3 Laws to prevent obesity should not create or perpetuate social division or 
disadvantage  
 
While there was a stronger commitment within the sample to justice as equality and fairness, 
participants did express a belief that laws to prevent obesity should not create or perpetuate 
social division or disadvantage, either deliberately or as a result of poor planning and 
unintended consequences. One of the main interventions this belief influenced support for 
was urban planning reform, specifically zoning laws that would limit the type and quantity of 
food businesses in various geographical areas. In speaking to the causes of obesity, many 
participants did recognise that the commercial landscape surrounding food and the reflection 
of this within their own communities had changed. Participant #18 said; 
“Fast foods, the rise of fast foods in the industries, every corner has a fast food place 
rather than a green grocer. The convenience is not conducive for the public health…if 
you just take our little IGA up the road here, that was farmland not so long ago. I 
think with the influx, or with a growth in population, you’ll get that convenience, and 
that convenience will always be a need for the population, because of how we are, we 
don’t want to go too far to go and get our things, but I think we should be 
restricted…we should minimise the whole [fast food] industry as much as we can”. 
Participant #5 also said; 
“You come to a place like Capalaba, my sister lives in Kenmore and I can remember 
in the early days when they first came over here, they were gob-smacked that we had 
every fast food outlet under the sun that they did not have over in Kenmore. What 
does that say about the community around here?” 
This comment describes the participant’s awareness that there is a disparity between the 
environments people live in, even within the same city.  
 
Participants also felt that using urban planning reform to limit fast food places in one area 
might only push them out into neighbouring suburbs, creating impressions of boundaries that 
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then would have negative impacts on the social as well as physical wellbeing of communities. 
Participant #10 explained; 
“The more we try to artificially create boundaries or communities the more we just 
create problems. The latest one I had in my area was McDonalds was knocked 
back…McDonalds was fine but they couldn’t have Halal accreditation because they 
were worried it was going to bring in too many people from the neighbouring suburbs 
into this suburb. They wanted it in the Underwood area, and they were worried people 
from the Runcorn area - which is one suburb over and there’s a big Muslim 
community there - would come into that area, and there was a lot of community 
protest about it, and I just thought ‘this is ridiculous’. You create those tensions by 
creating false boundaries, so trying to create a fat-free zone is just…so what, 
someone’s standing at the border and we’re like ‘oh no you’re a bit overweight you 
can’t come in this area’? The worst I’ve seen is in Melbourne where they would put 
community housing there in the big apartment blocks, so you end up with these hubs 
of disadvantage. Whereas at least here in Brisbane you don’t see that, it’s like one 
house every six houses along the street. That works so much better. So I think it’s the 
same with food. If you just decide that no this area can’t have McDonalds because 
there’s KFC over there…same sort of thing”. 
One important finding with regard to these comments, is that they were all expressed in 
opposition to the use of law to alter the built environment, in a way that limited the operation 
of food businesses in certain suburbs, or near schools and other facilities. Participants were 
concerned that laws might create or worsen division or disadvantage, but were less focused 
on the possibility and need for law to correct the divisions or inequities they described.  
 
A second way that many participants felt laws to prevent obesity might create or perpetuate 
social division or disadvantage was through government-led information campaigns. 
Participant #4 demonstrated how this might occur even with regard to front-of-pack labelling 
reforms, in stating, “That traffic light system would be amazing. You’d see something in red 
and you’d go, ‘okay, I shouldn’t have that’. You’d look around to see who picked it”. 
Considering the repercussions of this sort of behaviour, Participant #10 reasoned; 
“If you make people feel so bad about being overweight, if there’s this big community 
against it, you might not want to be part of the community. So if you’re told all 
around everywhere that it’s really bad for you, and you know it’s bad for you – 
overweight people never sit there and go ‘oh I wish I was a bit heavier’ – but if they 
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think everyone is looking at them as though, ‘oh you’re the one dragging down 
society, you’re the one making us bad’, they’re not going to seek any more help or be 
part of the community”. 
Participant #18 agreed in also stating, “I think it must be almost like a stigma targeting type 
thing. It’s probably like smokers you know, if you see a smoker you stay well away”. 
Participant #6 did not want to see a situation where government interventions led to, “people 
automatically think if you’re fat it’s all your fault”, and Participant #12 reasoned; 
“We need to become more accepting, not more critical, and support people in… a 
dignified way…[not in a way that] just creates discrimination and distinction, and 
more reasons to have conflict and differences, breaking down society and 
communities”. 
 
One way that some participants felt this could be achieved was for governments to avoid 
those laws to prevent obesity that imposed their views about ‘what should be done’ on others, 
without understanding individual or community needs. For example, Participant #22 
cautioned governments against providing food vouchers rather than cash to people on 
government pensions and benefits, because; 
“At any point in time there may be more pressing needs for those funds other than 
fruit and veg…I see the attractiveness of it [food vouchers], but people’s budgets ebb 
and flow, and our priorities change, so to have a percentage of their pensions always 
tied up in a voucher can take away that choice. I think that’s too much 
intervention…particularly about food, it’s way too heavy”. 
These participants also engaged with the value of collaboration. They felt that without 
community consultation and genuine efforts to understand the problem and to value respect 
for personal dignity, government interventions designed to reduce health disparities (like 
those to help low-income earners or pensioners) may be interpreted as more of a hindrance, 
even an insult, and would therefore be less effective. Participant #5 said; 
“Where people come from in life and who they are, you know the sorts of 
discrimination we have; we talk about people in Logan and whatever, and I often 
think do people ever stop and live in their life, what they’ve learnt and their 
opportunities? I worry about that one a little bit, I did years of care and concern work 
with the local parish…and the woman who ran the parish would be like, ‘you’ve got 
to get them to buy the mince and fruit and vegies, it’s better for the kids and all that’, 
and I’m like ‘you know, to me that’s about a rights thing’. …We’ve all got a journey 
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and a life path, and while we’ve got community and education and all that…my 
reasons aren’t even about people taking personal responsibility, it’s ‘can I understand 
their understanding of personal responsibility?’ I think we’ve got a lot of 
discrimination around that sort of thing”. 
This comment explains the need some participants saw for community engagement in 
developing and monitoring effective interventions, and the subsequent benefits of 
engagement, in ensuring laws that target specific groups within populations are best 
understood and appreciated by those they are hoping to help.  
 
These comments could be most relevant when applied to the way that interventions to reduce 
health disparities are communicated, both to those they are seeking to assist and to the 
broader population. Participants were aware that disparities existed in their communities and 
across Australia, and many still believed that governments, in making laws to prevent 
obesity, would have the best intentions in seeking to reduce those disparities. Most often, 
participants simply wished to caution against certain approaches that could be viewed as 
elitist or patronising, and to encourage collaboration, monitoring of effectiveness, and the 
thorough consideration of all possible outcomes. This is more broadly reflected in the results 
of the participant exercise in Appendix 2, which again demonstrates that many participants 
were more guarded in ranking their support for interventions that they felt applied to one 
group and not another, such as low-income earners and people inside or outside of a ‘healthy 
weight range’; they ultimately believed these interventions to reduce health disparities would 
be less beneficial in preventing obesity in their communities than the alternatives presented.  
 
10.3 Conclusion 
 
Participants in this research, unlike Gostin and many of his peers in the theoretical literature, 
did not describe social justice as a ‘cornerstone’ value of public health law; it did not have the 
same primacy. However, echoing statements made by Gostin, Deaton and others, their words 
did reflect a similar understanding of justice as equality and fairness. They also still utilised 
this understanding to suggest that laws to prevent obesity should, firstly, give people equal 
access to education, information and health care, secondly, should not only target low-income 
earners, and thirdly, should not create or perpetuate social division or disadvantage. 
However, they were less committed to the idea that government interventions to prevent 
obesity would be most effective if they sought to reduce health disparities and inequity in the 
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population. This translated into a cautious degree of support for interventions that specifically 
targeted low-income earners.  
 
Many participants saw themselves as neither low-income nor high-income earners, and their 
statements reflect a similar belief to that of Backholer and colleagues, who recently stated; 
“Obesity prevention policies that focus explicitly on the worst-off or address the gap 
between the lowest and highest socioeconomic groups in a society, rather than the 
entire socioeconomic spectrum, have an important role to play in decreasing 
socioeconomic inequalities in health…but these interventions fail to address the 
health of the intermediate groups across the socioeconomic gradient…they are not 
considered a sufficient goal of health equity policy”.481  
This was an intermediate or middle class sample, and in expressing social justice 
perspectives, participants prioritised somewhat idealistic notions of equality and fairness as 
the basis of government efforts to prevent obesity. This translated into a stronger degree of 
support for interventions that they felt would benefit the entire population, such as 
compulsory school-based education. Participants with a strong sense of social justice were 
also less likely to support reforms that they felt would lead to stigma and discrimination, or 
that might physically and socially disadvantage communities. It can be concluded that the 
pursuit of social justice, specifically the need to alter environments to reduce health 
disparities, remains a complex yet valid and important goal of laws to prevent obesity. 
However, as the discussion in this and earlier chapters highlights, part of its complexity lies 
in the idea that in order to be best supported (and arguably more effective) there remains a 
need to clearly explain health disparities and the social determinants of health to communities 
and the broader population, and to evidence thorough community engagement in designing, 
implementing and monitoring future government interventions that seek to reduce inequity.  
 
  
																																																								
481 Backholer, et al, above n169, e43. 
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PART FIVE 
 
Synthesis of Key Findings and Conclusions 
  
	
	
232
Chapter 11: 
Key Findings and Opportunities for Future Research 
 
 
 
In the last chapter… 
 
Chapter 10 Social Justice Perspectives 
 
In this chapter… 
 
11.1  Introduction 
11.2 Government powers and duties to protect the public’s health and safety 
(in the context of preventing obesity) 
11.3 Balancing the government’s powers to constrain individual and 
commercial liberties with the need to preserve those liberties 
11.4 The creation and participation of functioning communities through 
social interaction and mutual support 
11.5 Social justice or the equitable treatment of groups and individuals, with 
particular attention to the disadvantaged 
11.6 Summarising a contribution to knowledge, implications for policy 
development, and opportunities for future research 
11.7 Conclusion 
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11.1 Introduction 
 
This research project aimed to consider whether or not the values relevant to theories of 
public health law could be useful tools in determining the scope of the government’s role in 
obesity prevention. It was designed not only to analyse the role of values in theories of public 
health law and in obesity prevention literature, but also to consider the potential significance 
of these values to the attitudes and decisions of scholars and research participants, 
incorporating the results of a small, qualitative study. The four core values identified in 
Gostin’s leading theory of public health law and chosen for discussion in this thesis were: 
 Government power and duty to protect the public’s health and safety; 
 The state’s power to enact coercive measures balanced with the limits of the state in 
doing so, within which lies respect for individual rights; 
 The creation and participation of functioning communities through social interaction 
and mutual support; and 
 Social justice or the equitable treatment of groups and individuals, with particular 
attention to the disadvantaged 
These values are represented in the literature from both public health law and public health 
ethics, though little empirical research seeking to test or confirm the understanding or role of 
these values has been conducted in either field. Addressing this gap, even in a small way, was 
the purpose of incorporating a qualitative study into the research design, and the discussions 
in the previous two parts of this thesis have demonstrated the way that participants 
understood and were influenced by their understandings of these four core values, in 
considering whether and how governments should use law as a tool to prevent obesity.  
 
The purpose of this chapter is, firstly, to summarise the results of both the literature-based 
and empirical components of research, specifically addressing the research questions to 
demonstrate that the requirements of this research have been met. The research question for 
this project is, “How might the values of public health law, as identified in literature and 
interpreted by scholars and research participants, influence the development of public 
health law theory and the perceived legitimacy of the use of law as a tool to prevent 
obesity?” Broadly, the answer is yes. Two sub-questions were also developed to help link 
this question to the research aims, the theoretical framework and the methodology, including: 
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 What are the goals and values of theories of public health law, and how are they 
significant to scholars’ beliefs about the role of governments (and the law) in 
preventing obesity? 
 How do participants in a qualitative study understand the goals and core values of 
public health law, and how do these influence participants’ attitudes and decisions 
about the role of governments in preventing obesity?  
Using sub-headings for each of the four core values addressed in detail in this thesis, this next 
section will explore the answers to these two research sub-questions. Key findings of the 
literature-based and empirical research will be synthesised to consider whether and how each 
value might be a useful tool in determining the scope of the government’s duty to prevent 
obesity. Throughout this analysis, the relationships between values will also become clearer. 
This chapter will finally then also highlight how this research makes a significant and 
original contribution to knowledge, the possible implications of participants’ views for policy 
development into the future, and opportunities for further research.  
 
11.2 Government powers and duties to protect the public’s health and safety (in the 
context of preventing obesity) 
 
11.2.1  The government’s duty to prevent obesity involves a duty to protect and support 
vulnerable groups 
 
Gostin’s description of the government’s power and duty to protect the public’s health and 
safety focuses predominantly on the government’s duty to protect vulnerable groups and at-
risk populations, the government’s legislative powers, and proper risk assessment in policy 
design and implementation. With regard firstly to the government’s duty to protect and 
promote public health, a focus on the protection and support of vulnerable groups, including 
children, is prevalent in the public health law and the more specific ‘obesity prevention’ 
literature. There were two key findings relating to the understanding of this government duty 
by scholars, presented in the literature review in Part Two: Findings of the Literature Review. 
These were: 
 Many scholars (including Gostin) who speak to the need for specific interventions by 
governments, including the regulation of advertising of foods high in added fats, salt 
and sugars, do so in the context of having established that children are particularly 
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vulnerable to advertising, and that there is therefore a duty upon governments to 
protect and support this group within the population; and 
 Additionally, and engaging also with the value of taking a population-based approach, 
the majority of scholars who support Gostin’s theory of public health law also support 
a wide range of large-scale interventions, including those that alter the economic, 
informational, built and social environments that negatively affect a population’s 
health. Many scholars have offered this support in the belief that the population-at-
large is vulnerable to the environments in which they exist, which are not conducive 
to preventing obesity or maintaining a ‘healthy’ diet.  
The minority of scholars who have questioned or who disagree with Gostin’s theory, and 
those who argue there is no government duty to prevent obesity, have often contested this 
latter point. While they are more easily able to appreciate the vulnerability of children, their 
arguments against a government duty to prevent obesity often focus on the lack of 
appropriateness or the practicality of public health laws that seek to alter the wider 
environments to prevent chronic diseases. This is particularly emphasised in their arguments 
against the use of law to prevent diseases that pose no risk of harm to others, rather than to 
address specific and immediate health risks that do, like the spread of infectious disease.  
 
Some participants in the empirical component of this research considered this viewpoint in 
questioning whether or not governments have a duty to prevent obesity. However, it was 
ultimately rejected by all, who instead demonstrated a belief that there was a government 
duty to prevent obesity, that this could be characterised by a duty to protect and support 
vulnerable groups, and that in fulfillment of this duty the government would be required to 
address those environmental factors which they felt rendered children and the population-at-
large vulnerable. The discussion as presented in Chapter 6: The Government’s Duty to 
Prevent Obesity, mirrored the above findings of the literature review, in concluding that: 
 Some of the leading value-statements made by participants (depicted in Table 5) were 
in recognition that children were vulnerable for a number of reasons, including a lack 
of education about cooking and nutrition, and persuasion or manipulation by the food 
industry. Even those participants who, like the minority of scholars, were less willing 
to recognise a role for governments in preventing obesity accepted these factors. As a 
result, all participants felt that, ‘Government should protect and educate children’; and  
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 The majority of participants also demonstrated an understanding of the way that 
economic, informational, built and social environments influence behaviours that may 
lead to obesity (for example, cost-of-living pressures, a lack of knowledge, persuasive 
advertising, stress, the convenience of certain foods, and time constraints). Many 
believed that these factors (summarised in Table 7) rendered both children and the 
wider adult population vulnerable, and in need of government protection and support.  
For these reasons, it can be said that the majority of participants in this study supported a role 
for governments and characterised the government’s duty to prevent obesity in much the 
same way as the majority of public health law scholars. This includes engaging with the 
value of a population-based approach, which favours large-scale interventions over those that 
target specific individuals or groups within the population. 
 
11.2.2 The government can use legal and non-legal means to fulfill its duty to prevent 
obesity in also protecting and supporting vulnerable groups  
 
The way that both scholars and participants characterised the government’s duty to prevent 
obesity as a duty to protect and support vulnerable groups was found to have a significant 
impact on the way in which scholars and participants believed the government’s duty could 
be fulfilled. The government’s powers to prevent obesity extend to both legal and non-legal 
means, and a range of these were considered throughout the literature review and were 
incorporated into the participant ranking exercise. As demonstrated in Chapter 5: Law as a 
Tool to Prevent Obesity, and throughout Part Three and Part Four of this thesis (including at 
Appendix 2), high levels of support were found for interventions that scholars and/or 
participants believed would help to address the vulnerabilities they perceived across the 
population. Two examples include: 
 Interventions that specifically addressed children, such as the restriction of junk food 
advertising during children’s television and the limits on sponsorship at children’s 
sporting events, have both been widely researched by a supportive academic 
community and were also widely favoured by participants; and 
 For those scholars and participants who had particular knowledge of urban planning 
and the impact of the built environment on obesity and general health, interventions 
that corrected any perceived deficiencies were considered priorities. 
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In effect, where scholars and participants identified a source of vulnerability, particularly 
when they felt they had the expert knowledge on hand to assess that vulnerability, then they 
were most willing for the government to exercise legal and/or non-legal powers to address it. 
Also, a belief that the economic, informational, built and social environments have 
contributed to obesity was a positive indication of support for population-level interventions 
to alter those environments. As will be demonstrated in the following section, this was often 
true even if those powers had the potential to constrain individual choice, a sense of personal 
responsibility and/or commercial liberties. For the majority of participants, just as for the 
majority of public health law scholars, the value placed on the government’s duty to protect 
the public’s health and safety (in the context of preventing obesity), and the value placed on 
concerns for the community and population-at-large, often took priority when weighed 
against concerns about the possible constraint or preservation of liberties.  
 
11.2.3 The use of government powers to fulfill this duty can be legitimised by the 
government’s use of evidence in decision-making, and by their demonstration of 
accountability and commitment 
 
Finally, the literature on public health law and public health ethics, as well as statements 
made by participants, highlight the importance of legitimising any use of law as a tool to 
prevent obesity, in order for governments to be able to best fulfill their duty of prevention. In 
public health law and ethics literature, as presented in Chapter 3: A Theoretical Framework 
for Public Health Law, and Chapter 4: The Role of Public Health Ethics in the Theoretical 
Framework, this notion of legitimacy includes that governments should: 
 Act on evidence of necessity and effectiveness; 
 Function with a clear purpose, and within well-defined legal and regulatory 
boundaries of public health law;  
 Consider and respect the autonomy of individuals and the need to preserve freedom 
and/or minimise the infringement of liberties; and 
 Demonstrate trust, truthfulness, transparency, accountability and commitment. 
As demonstrated in Chapter 5: Law as a Tool to Prevent Obesity, the significance of these 
elements to legitimising the government’s actions apply not only to the way the government’s 
duty to prevent obesity is fulfilled in general, but also to the way specific interventions are 
then evaluated. 
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Many participants appeared to understand this significance also. As depicted in Table 8, and 
as discussed in Chapter 6: The Government’s Duty to Prevent Obesity, a number of 
participants considered that the use of law to prevent obesity should be cost-effective, based 
on evidence (including evidence of analogous public health problems) and geared towards 
long-term gains. A demonstration of leadership and commitment was also desired by a 
smaller number of participants who were nevertheless passionate in their description of this 
need. Some felt that the government in Australia currently lacked commitment to preventing 
obesity, and a clear direction in determining the use of law to prevent obesity. For these 
participants, this belief was often expressed in conjunction with a level of uncertainty about 
what interventions they supported, especially when asked what they felt should be the 
government’s first priority. 
 
It should also be noted that some participants felt that this lack of leadership and commitment 
was in part due to the influence of industry and a fear of governments falling out of favour 
with the electorate if laws to prevent obesity were seen to constrain individual or commercial 
liberties. For these participants it was therefore important that, not only should evidence 
about the causes of obesity and the effectiveness of interventions be gathered to legitimise the 
fulfillment of the government’s duty, but this evidence should also be communicated more 
clearly outside of the government. While these findings were represented by a smaller 
number of participants, they appear to agree with the beliefs of scholars who, in Chapter 3: A 
Theoretical Framework for Public Health Law, call for a wider dissemination of knowledge, 
and a public discourse that engages less with notions of individual gain or loss, and more 
often with the social determinants of health and the value of a population-based approach.  
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11.3 Balancing the government’s powers to constrain individual and commercial 
liberties with the need to preserve those liberties 
 
11.3.1 Individuals also have a duty to prevent obesity, and the government should balance its 
duty with the need to preserve individual liberties 
 
Gostin describes this value as, “the state’s power to enact coercive measures balanced with 
the limits of the state in doing so, within which lies respect for individual rights”.482  As 
demonstrated in Chapter 3: A Theoretical Framework for Public Health Law, this balancing 
act has been the primary source of tension in public health law decision-making for many 
years, particularly in matters such as infectious disease and smoking prevention, where 
individual or commercial liberties are constrained for their people’s good, or for the 
‘common good’. Despite Australia lacking the same constitutional protections of liberties as 
the United States, participants spoke to all aspects of this balancing act within the context of 
the government’s role to prevent obesity. Specifically, when referring to individual liberties, 
participants reflected most often on the importance of preserving a (perceived or actual) 
freedom of choice and a sense of personal responsibility. The majority of participants again 
generally appeared to agree with the majority of public health law scholars, in concluding 
that such a balancing act is necessary but should not excuse the government from its duties. 
 
Firstly, most public health law literature recognises individual behaviour as one of the causes 
of obesity, in addition to a range of other ecological or environmental factors. Additionally, 
one of the reasons many scholars provide for laws to prevent obesity is that such laws would 
help make healthy choices easier. Statements such as these demonstrate an understanding 
across the literature that, in part, individuals also have a duty to prevent obesity in 
themselves, and one of the roles of government in fulfilling its own duty is to better enable 
individuals to achieve this task. This goes some way to accounting for the disapproval by 
scholars for laws to prevent obesity that are seen as regressive or punitive. This includes 
interventions like the more controversial ‘junk food tax’, which as explored in Chapter 5: 
Law as a Tool to Prevent Obesity, some scholars suggest would have negative effects on 
already vulnerable low-income earners, and generally would not assist individuals to 
maintain a healthy diet and lifestyle. For pricing interventions such as taxation, research that 
																																																								
482 Gostin, Public health law: power, duty, restraint, above n23, 4-5. 
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is currently seeking to better establish necessity and effectiveness, including the effect on 
vulnerable groups in the population like low-income earners, is much needed.  
 
Additionally, many scholars referred to in Chapter 3: A Theoretical Framework for Public 
Health Law, acknowledge that while the need to preserve individual liberties remains an 
important consideration, it should not prevent governments from also considering a wide 
range of coercive and non-coercive laws to prevent obesity. These may be laws that have the 
ability to both assist individuals as well as alter the economic, informational, built and social 
environments that affect health. Governments in Australia and around the world have done 
this in the past to address a diverse range of problems which affect public health, including 
altering environments to improve sanitation and water safety, manage environmental 
pollution, regulate the production and sale of hazardous products, and to prevent both 
infectious and chronic diseases. The belief that a cohesive, multi-component strategy of both 
coercive and non-coercive interventions is best is reflected also in Chapter 5: Law as a Tool 
to Prevent Obesity, where the number of laws to prevent obesity that have been researched or 
recommended by scholars (all with presumably varied impacts on the role and freedom of the 
individual) was too many and varied to discuss in detail.     
 
With regard to participants, the majority of participants in the empirical component of this 
research appeared to agree with scholars, recognising that, ‘People are responsible for their 
own health choices’ (see Table 9 in Chapter 7: Obesity Prevention and the Constraint of 
Individual Liberties), and that this belief should in some way temper the actions of 
government to alter the wider environmental factors they felt rendered the population 
vulnerable. Some participants felt that individuals had become lazy, lacked willpower, and 
did not value their dietary health highly enough. These participants’ support was lower for 
interventions that they felt compensated those individuals or undermined the importance of 
personal responsibility, such as subsidised weight loss surgery.  
 
However, in weighing these beliefs with the recognition that there were also wider 
environmental factors that rendered children and the population-at-large vulnerable, these 
participants preferred to support interventions they saw as educational or incentives-based. 
They were also still prepared to consider a wide range of interventions that would alter the 
economic, informational, built and social environments, with varying effects on the 
individual’s own role in preventing obesity. Laws that participants believed would negatively 
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affect individuals were still supported, for example taxation and part-pension food vouchers, 
but levels of support for these tended to differ widely across the sample. Like the 
considerations of scholars presented in this thesis, these were some of the more controversial 
opportunities for law to prevent obesity. These laws were more often described by 
participants as less important than providing information, education and incentives, so that 
both governments and individuals could best fulfill their duties to prevent obesity.  
 
11.3.2 Commercial liberties can be constrained by laws to prevent obesity where the 
constraint of those liberties would protect and support vulnerable groups 
 
In considering the need to preserve individual liberties, as described by Gostin, it was also 
important to consider the need to preserve commercial liberties, particularly as a number of 
laws to prevent obesity raised in the literature review and as part of the participant ranking 
exercise could be seen as a direct regulation of business. The majority of public health law 
scholars did not look upon the constraint of commercial liberties the same way as they did the 
constraint of individual liberties. Support for laws that directly regulate businesses and so 
constrain commercial liberties is likely to be stronger, when compared to support for laws 
that in some way focus or impose a burden on individuals. Some of the many laws discussed 
in the literature that directly regulate businesses include taxation, advertising regulations, 
front-of-pack labelling regulations, mandatory reformulation requirements, and urban 
planning reforms that set limits on the type and quantity of food businesses in geographical 
areas. As demonstrated in Chapter 5: Law as a Tool to Prevent Obesity, many public health 
law scholars in Australia and overseas are prepared to research and recommend such reforms. 
 
This is in part because many scholars list the behaviour of the food industry, both with regard 
to food composition and food marketing, as a source of vulnerability that affects the 
population-at-large, but especially children. The literature often speaks to the increased 
affordability, availability and accessibility of foods high in added fats, salt and sugars, and 
the significant amount of money spent marketing these foods. Criticisms by scholars as to the 
marketing of foods included in Chapter 5: Law as a Tool to Prevent Obesity include the 
misleading packaging of foods, the positioning of foods in stores and the positioning of the 
stores themselves (for example, near schools), and advertising in broadcast and non-broadcast 
media. To this end, comparisons are also often drawn between the responses and behaviours 
of the food industry and those of the tobacco, alcohol and gambling industries. Many scholars 
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are also skeptical of self-regulation and the motivation and ability of these industries to 
enforce these voluntary codes of conduct that relate specifically to marketing to children. 
There is therefore widespread support among public health law scholars for laws to regulate 
this kind of marketing, particularly to prevent obesity, irrespective of the fact it would limit 
what others may see as the ‘ordinary business practices’ of the food industry and 
broadcasters.  
 
This was a view also widely shared by participants in the empirical component of this 
research. As demonstrated in Table 10 and as discussed in Chapter 8: Obesity Prevention 
and the Constraint of Commercial Liberties, many participants felt that the food industry is 
profit-driven and manipulative, the content of food is unhealthy, and that government should 
impose regulations on the food industry in fulfillment of its duty to protect and support 
children. The constraint of commercial liberties was less important to these participants than 
the government’s duty to prevent obesity. Again, some participants suggested that the 
government should demonstrate leadership by not allowing themselves to be intimidated by 
industry, despite the inherent complexities they saw in regulating a diverse and powerful 
collection of food businesses. When participants were informed that the front-of-pack 
labelling scheme in Australia was to be (initially) a voluntary star-rating system (see the 
discussion in Chapter 5: Law as a Tool to Prevent Obesity), they too expressed skepticism of 
the industry’s motivation and ability to change, particularly where it meant disclosing the true 
healthfulness of their products. 
 
Additionally, in demonstrating the way that the government’s duty to prevent obesity and the 
need to preserve commercial liberties could be balanced, some participants noted the positive 
social and economic contributions certain food businesses made to communities, for 
example, in sponsoring local sporting clubs or making charitable donations. These 
participants considered whether placing restrictions on businesses that might harm their 
profitability (and hence their ability to make a contribution to communities) would then have 
negative unintended consequences on the wellbeing of those communities. The participants 
who raised these concerns often indicated a belief that the food businesses were genuine in 
engaging with communities and providing community services, and were not seeking to 
manipulate their public image or avoid government regulation, which was an opposing and 
less optimistic view that many other participants did express.  
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Unusually, this was a balancing act that occurred more often in relation to urban planning 
reform, rather than during discussions about taxation, front-of-pack labelling, advertising 
regulations or mandatory reformulation. A number of participants did express other concerns 
with regard to these, including that businesses be allowed to operate in a free market and that 
industry will be able to manipulate any laws in their favour (particularly front-of-pack 
labelling reforms), but these statements were more often made as a means of urging caution 
rather than dismissing the use of law to constrain commercial liberties altogether. As 
demonstrated in Appendix 2, advertising regulations, particularly as they affect children, 
remained one of the most widely supported laws to prevent obesity, as ranked by participants. 
Like many public health scholars, it was considered by many participants to be one of the 
government’s first priorities; a necessary step in protecting and supporting vulnerable groups, 
irrespective of the relatively significant and immediate constraint of commercial liberties that 
would occur compared to other interventions.  
 
11.4 The creation and participation of functioning communities through social 
interaction and mutual support 
 
11.4.1 Healthy communities require supportive infrastructure and social interaction 
 
Gostin identified the creation and participation of functioning communities through social 
interaction and mutual support as one of the seven core values of his theory of public health 
law. The literature on what is a community and what a community would require to be 
healthy is most often contained in public health ethics literature, and as demonstrated in 
Chapter 4: The Role of Public Health Ethics in the Theoretical Framework, community is a 
value often held in high esteem by most ethicists. Its meaning in public health ethics 
incorporates understandings of community both in terms of geographical space and personal 
connection. Often communities possess shared interests, values or goals. Also integral to the 
way many public health ethics scholars interpret and apply the value of community are 
notions of solidarity and social interaction. It incorporates a notion of collaboration in some 
cases, another of the core values of public health law not discussed in detail in this thesis.  
 
Participants also shared this understanding of community. As depicted in Table 12, and as 
discussed in Chapter 9: Perspectives on Community, many participants defined their own 
sense of community in terms of geographical space and/or personal connection. Some spoke 
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of having shared goals and interests, of the multi-layered and inter-connected nature of 
communities, and also the belief that healthy communities require supportive infrastructure 
and social interaction. For participants this included access to green space, access to 
affordable healthy food, access to education and medical services, as well as a sense of public 
safety. Importantly for some, it also included cooperation between people and businesses, 
mutual support for neighbours whether they were known to the participant or not, a respect 
for diversity and a sense of reciprocal social responsibility also expressed in the literature 
review in Chapter 4: The Role of Public Health Ethics in the Theoretical Framework.  
 
11.4.2 Community can be a significant value to overcome a focus on the individual’s duty to 
prevent obesity or concerns about the constraint of individual and commercial liberties 
 
In both public health law and public health ethics literature, community as a value plays a 
significant role in considering the theoretical scope and goals of each field. As referenced 
broadly by scholars in Chapter 3: A Theoretical Framework for Public Health Law, the value 
of community is closely related to a population-based approach, and this is reflected in 
scholars’ criticisms of the way that obesity and obesity prevention is sometimes framed as an 
individual problem, rather than as a problem that originates in the context of a wider 
environment. Additionally, from the discussion in Chapter 5: Law as a Tool to Prevent 
Obesity, it can be said that the value of community is often of importance to scholars when 
considering more specific uses of law. For example, scholars who speak to the importance of 
altering the built environment to prevent obesity often do so in a way that reveals the 
significance they attach to creating functioning, socially interactive communities. Those 
scholars who are also concerned about the social consequences of laws to prevent obesity, 
such as stereotyping of the obese, are also utilising the value of community in their analysis. 
As stated above, it appears as though the concept and value of a population-based approach 
to public health law is often closely tied to the value of community, and those scholars who 
clearly apply their own understandings about the significance of community to their analyses 
are more often those scholars who support large-scale interventions that address the social 
determinants of health, rather than those that focus on individuals or specific groups.  
 
Similarly for participants, who were asked to reflect on this value directly, community was 
most often utilised to overcome a focus on the individual’s duty to prevent obesity, as well as 
concerns about the constraint of individual and commercial liberties. As depicted in Table 15, 
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and as discussed in Chapter 9: Perspectives on Community, the majority of participants felt 
that, ‘Government should operate to benefit communities rather than individuals’. They 
incorporated notions of collaboration, civic participation and mutual support into their 
considerations of how governments could best use law as a tool to prevent obesity, and there 
were six key findings that together demonstrate the significance of this value in influencing 
participants’ decisions. These were: 
 
1) Firstly, a sense of community increased most participants’ support for laws they felt 
they would not directly benefit from. This was particularly true of compulsory 
cooking and nutrition classes in schools, which were of little personal relevance to the 
majority of participants but which were nevertheless one of the most widely favoured 
interventions to prevent obesity. 
 
2) Secondly, a sense of community decreased some participants’ support for laws that 
they believed they personally (and not necessarily the wider community) would 
benefit from. This was particularly true of front-of-pack labelling (where participants 
felt these would be personally useful, but ignored by most) and discounts on health 
insurance premiums for people in a healthy weight range (where participants felt they 
would benefit financially, but others in the community would not). 
 
3) Thirdly, for some participants a sense of community completely eclipsed 
considerations of individual gain or loss for some participants. These participants 
were unable to distinguish between personal and community benefit as part of the 
participant ranking exercise, and were most often women in occupations that 
cultivated or required a strong sense of community, such as teaching, nursing, urban 
and environmental planning, and community service. 
 
4) Fourthly, a sense of community increased many participants’ support for laws they 
felt would otherwise constrain individual and commercial liberties. As already 
discussed in this chapter, this was most evident where participants felt that the law 
would successfully address a source of children’s or the population’s vulnerability in 
the wider environments, such as with the case for restricting the content and quantity 
of food advertising to which children are exposed. The value of community in these 
cases often operated in conjunction with the value placed on the government’s duty to 
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prevent obesity, to help overcome concerns about the constraint of individual choice, 
personal responsibility and/or commercial liberties. 
 
5) Fifthly, a sense of community decreased some participants’ support for laws that 
participants initially wanted to support because they constrained individual or 
commercial liberties. Also mentioned earlier in this chapter, this was most often seen 
where participants were willing to support the constraint of commercial liberties via 
interventions like urban planning reform or taxation, but their level of support was 
limited by considering the possible negative effects such interventions would have on 
the economic and social wellbeing of the community, if a business’ ability to 
contribute to that community was restricted.  
 
6) Lastly, and most importantly for also considering the role of this value in the context 
of the existing literature, a sense of community added to an appreciation by 
participants of the need for a multi-component strategy to target the population-at-
large, even if that were to include laws that on their own, participants did not support. 
For example, some participants did not believe that taxation on its own would be very 
effective, but coupled with front-of-pack labelling reforms or education in schools, it 
was viewed more favourably. Participants demonstrated this best when they were 
asked towards the end of each interview what they felt should be the government’s 
first and last priorities, as a number of participants selected two or more of each.  
 
These findings suggest that if the value of community was incorporated more clearly into 
law, policy, and other discussions about the legal and ethical role of governments in 
preventing obesity, it may help to overcome some of the conflicts between the role of 
government and of the individual that are seen in academic, political and public debates.  
South Australia has arguably developed a best practice example of how values like 
community can be incorporated into public health legislation, and how they should then 
influence state and regional public health plans and public health policies.483 While similar 
inclusions in national policy and state and territory legislation is uncertain in the near future, 
at the very least the significance of values to these processes (either broadly or in the context 
of obesity prevention) is worthy of further consideration and research. 
 
																																																								
483 South Australian Public Health Act 2011 (SA); Reynolds, ‘Public Health Law’, above n30, 660. 
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11.5 Social justice or the equitable treatment of groups and individuals, with 
particular attention to the disadvantaged 
 
11.5.1 Laws to prevent obesity should maximise equality and fairness in pursuit of social 
justice 
 
Gostin, Mann, Beauchamp and other theorists consider social justice a foundational value of 
public health law and ethics. Its value is grounded in understandings of equality, fairness, 
respect, inequity and human rights, as expressed by public health ethicists in Chapter 4: The 
Role of Public Health Ethics in the Theoretical Framework. Notions of social justice as 
represented in the literature include equal access to health care and minimum standards of 
income, and also often incorporates an understanding about the wider economic, 
informational, built and social environments that disproportionately affect the health of 
vulnerable groups within populations, and populations as a whole. As demonstrated in 
Chapter 3: A Theoretical Framework for Public Health Law, the value of social justice has 
been used by scholars to both defend Gostin’s population-based approach to law as a tool to 
prevent obesity, and also to question its scope. It can be said that in accepting and supporting 
Gostin’s theory, the majority of public health law scholars have accepted the significance that 
Gostin and other public health ethicists attach to the value of social justice. Its value can also 
be seen in the analyses by some scholars of the social consequences of various laws to 
prevent obesity. One example is taxation, sometimes considered regressive and an unfair 
burden on low-income earners who spend a higher portion of their income on food. 
Additionally, scholars with a strong sense of social justice can be more critical of those 
interventions that they feel could encourage stigma, stereotyping, discrimination and social 
isolation or division.   
 
For participants in the empirical component of this research, they too identified social justice 
as a means of maximising equality and fairness, and reducing discrimination and social 
isolation. As discussed in Chapter 10: Social Justice Perspectives, many participants spoke 
of social justice in reference to identifying vulnerable groups within the population, like low-
income earners, or in identifying the way they felt the population as a whole was vulnerable 
to the wider economic, informational, built and social environments. The majority of 
participants felt that the government should prioritise this value in order to ensure that all 
people had equal access to education, information and health care, regardless of their health, 
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location or income. The significance of this desire is reflected in the way that many 
participants who were identified as having a strong sense of social justice were also more 
guarded in supporting interventions that they saw as applying to one group and not another, 
such as low-income earners and people inside or outside of a ‘healthy weight range’.  
 
For many of these participants equality was a key consideration, even if that meant tempering 
their support for interventions or incentives targeting only low-income earners, to argue in 
favour of the same interventions available to all. This prioritisation of equality over a need to 
reduce health disparities and inequity was most often demonstrated by participants in 
reference to the suggestion of subsidised cooking and nutrition classes for low-income 
earners, which many felt should be available to everyone. This attitude reflects one of the 
main differences between how the value of social justice was applied by scholars and by 
participants in this research, despite both groups sharing a similar understanding of the value 
itself. For scholars, interventions to reduce health disparities and address inequity were not 
seen as giving an unfair advantage to low-income earners. Rather, as reflected in discussions 
throughout Part Two of this thesis, protecting and supporting some of the population’s most 
disadvantaged groups is viewed as a core goal of social justice, one that recognises that some 
people in a population are less able to manage aspects of the wider environments than others. 
 
Finally, many participants felt strongly that laws to prevent obesity should not create or 
perpetuate social division or disadvantage, either deliberately or as a result of poor planning 
and unintended consequences. This was mainly spoken about in the context of health 
information campaigns and urban planning reform, which some participants felt could 
encourage stigma and social isolation of individuals and communities, despite a 
government’s best intentions. In addressing these concerns, participants asked that 
governments avoid laws to prevent obesity that imposed their views about ‘what should be 
done’ on others, without first attempting to understand individual or community needs. This 
was also one of the reasons participants did not always support interventions that targeted 
low-income earners, such as providing food vouchers as part of government pensions and 
benefits. This consideration of social justice is also a reflection of the value these participants 
placed on collaboration, namely the need for community consultation and ongoing 
monitoring and evaluation. It is also a reflection of the way these participants felt government 
actions could be legitimised, by acting on the evidence of both necessity and effectiveness, 
while also bearing in mind notions of justice as equality and fairness.  
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11.6 Summarising a contribution to knowledge, implications for policy development, 
and opportunities for future research 
 
11.6.1 A significant and original contribution to knowledge 
 
As values become increasingly acknowledged in both public health law theory and public 
health law and policy in Australia, this research project aimed to consider whether or not the 
values relevant to theories of public health law could be useful tools in determining the scope 
of the government’s role in obesity prevention. It was designed not only to analyse the role of 
values in theories of public health law and in obesity prevention literature, but also to 
consider the potential significance of these values to the attitudes and decisions of scholars 
and research participants, incorporating the results of a small, qualitative study. As such, it 
asked, “How might the values of public health law, as identified in literature and 
interpreted by scholars and research participants, influence the development of public 
health law theory and the perceived legitimacy of the use of law as a tool to prevent 
obesity?” Two sub-questions were also developed to help link this question to the research 
aims, theoretical framework and methodology, including: 
 What are the goals and values of theories of public health law, and how are they 
significant to scholars’ beliefs about the role of governments (and the law) in 
preventing obesity? 
 How do participants in a qualitative study understand the goals and core values of 
public health law, and how do these influence participants’ attitudes and decisions 
about the role of governments in preventing obesity?  
 
This research has focused on four of the seven core values of public health law, including the 
government’s duty and powers, the need to balance these with the preservation of individual 
liberties, and the values of community and social justice. The results of the literature review, 
which was designed to address the first sub-question above, were positive, in that these four 
values were found to be significant to scholars’ considerations about the role of governments 
and the use of law as a tool to prevent obesity. Additionally the results of the empirical 
component of this research, designed to address the second sub-question above, were also 
positive. The majority of participants understood these four core values of public health law 
in a similar way to scholars, and the way in which they utilised these values also proved 
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significant to their attitudes and decisions about the role of governments in preventing 
obesity.  
 
This research makes a significant and original contribution to knowledge, firstly because very 
few studies have been conducted to determine the level of scholarly or public support for 
laws to prevent obesity in Australia, be they values-based or otherwise. Secondly, by 
including a qualitative component and reflecting on the meaning and influence of values 
using participants’ own words, this research promotes a deeper understanding of values and 
their relevance to solving public health problems like obesity. Such research helps to 
legitimise the study of values, and their ongoing role in developing and applying theories of 
public health law, such as those by Gostin and, by extension, Magnusson. This research also 
helps to promote the continued inclusion of these values in the development of specific 
public health laws and policies that seek to prevent obesity in this country, like those 
identified in Chapter 1: Overview.  
 
Additionally, the fact that the sample group was comprised of members of the ‘general 
public’, as opposed to policy-makers or a specific interest group does not detract from the 
significance of the results. For government interventions to prevent obesity and succeed in 
the long-term, they must be accepted as a legitimate endeavour not only by scholars and 
policy-makers, but also by the public, whose trust in the government and whose beliefs about 
the role of the government remain valid, ultimately influencing the perceived legitimacy of 
each government and its actions. Research such as this, which uses interviews to explore the 
values and attitudes of diverse, middle class Australians (in addition to similar research that 
looks to the views of other population groups) helps to create a picture of how the broader 
population assesses the need for government intervention and, ultimately, how they evaluate 
the legitimacy of laws that aim to prevent obesity. As such, the next section in this final 
summary will review the key findings of the qualitative results presented in this thesis, and 
will summarise the possible implications of participants’ views for policy development into 
the future. 
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11.6.2 Participants’ insights into policy development 
 
In reviewing the implications of the key findings for policy development, it should be 
restated that as a qualitative sample the perceptions of this study’s participants are not 
generalisable. However, the findings contained in this thesis make a valuable contribution to 
academic and public policy discussions about the perceived feasibility and/or legitimacy of 
possible ‘real world’ laws and policies to prevent obesity. The eight key findings below, 
emerging from the qualitative results presented in this thesis, demonstrate participants’ 
willingness to better understand and to advocate for the use of a wide variety of public health 
laws in ways they believe would best generate and sustain public support and promote 
effective outcomes. While some are mentioned above in the context of understanding values 
and their role in applied theories of public health law and ethics, these findings also provide 
highly relevant participant insights to considering the future successful development of laws 
and policies to prevent obesity in Australia. Participants’ perspectives can be summarised as: 
 
1) The duty to prevent obesity is a shared responsibility. All participants acknowledged 
that individuals were ultimately responsible for what they chose to eat, but that 
elements of the economic, informational, built and social environments could also 
influence behaviours that led to obesity. The common narrative was that men and 
women work longer hours than they once did, life was busy and stressful, advertising 
about the convenience and healthfulness of foods was persuasive, there was an 
undercurrent of social isolation, anxiety, and cost-of-living pressures across the 
population, and many adults lacked the knowledge, skills and time to shop for and 
prepare healthy meals, and to pass this knowledge and skills on to their children. 
Participants wanted governments to alter environmental conditions in ways that 
protected and supported vulnerable children and adults across the population from the 
burdens and risks associated with this narrative.  
 
2) Individualism and individual responsibility should not be completely eclipsed by 
government interventions. The government’s powers to use law as a tool to prevent 
obesity must to be balanced with the need to preserve some degree of personal 
responsibility and individual decision-making capacity. In fulfilling their duty to 
prevent obesity, participants did not want governments to be seen as compensating 
individuals for consistently poor decisions, or undermining the importance of personal 
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responsibility. It was for these reasons that most participants argued that subsidised 
weight loss surgery should be the ‘last priority’ of governments. It was also for these 
reasons that most participants did not view front-of-pack labelling reforms as the most 
effective use of government resources. They believed that people should know if 
certain foods are less healthy than others, that people will ignore labels if they choose 
to, and that front-of-pack labelling presented an image of themselves and the 
population as too ‘stupid’ to know what food to buy or how and when to eat it.  
 
3) The best way for governments to use laws to prevent obesity was by restricting ‘junk 
food’ advertising and by introducing compulsory nutrition and cooking education 
in schools. These two interventions were most often highlighted by participants as 
being their desired ‘first priorities’ of governments, because they addressed two of the 
main environmental problems participants’ identified as affecting both children and 
adults (advertising that was pervasive and highly persuasive, and a lack of knowledge 
and skills in cooking). Education initiatives were also seen as a way that governments 
could work to strengthen the decision-making capacity of individuals. This would 
allow them to better navigate an information-rich environment.  
 
4) Public perception and public trust remain closely tied to the legitimacy of (and 
public support for) obesity prevention laws. What often underpinned participants’ 
descriptions of the government’s duty and an effective or legitimate use of law were 
their beliefs in the need for governments to act on evidence, in a way that is cost-
effective, and in a way that (visibly) demonstrates both leadership and commitment.  
 
5) In attempting to alter business practices, the best way for governments to 
demonstrate leadership and commitment is by using a regulatory framework. 
Participants acknowledged that implementing laws that directly regulated businesses, 
like advertising restrictions and front-of-pack labelling, could be a complex process. 
However, they were skeptical of voluntary schemes and self-regulatory frameworks, 
particularly industry’s willingness to effectively monitor and enforce compliance. 
They were also less concerned that laws might curtail certain commercial freedoms 
(for example, by limiting a business’ ability to advertise as they see fit, where product 
advertising was described by all participants as manipulative or misleading). 
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6) Governments and public health advocates should shape and communicate the use 
of law as a tool to prevent obesity in terms of community needs and benefits, rather 
than pointing out the needs of and benefits to individuals. Prompting participants to 
think about interventions in terms of the potential benefits to their community often 
overcame participants’ prior focus on the individual’s duty to prevent obesity, and 
most of their concerns about the constraint of individual and commercial liberties. 
Participants did not support the use of laws or policies that they felt disempowered 
individuals (for example, health promotion campaigns that stereotyped the obese) but 
laws to prevent obesity also did not need to be framed in terms of empowering 
individuals or promoting personal responsibility in order to effect support. For this 
sample group, messaging that focused on community needs and benefits was more 
successful at generating discussion with participants, and ultimately, at increasing 
their support for a wide variety of government interventions. 
 
7) The social determinants of health and the need to reduce health disparities should 
be clearly explained, and thorough community engagement in designing, 
implementing and monitoring government interventions that seek to reduce 
inequity should be evidenced. Participants were concerned that laws might create or 
worsen division or disadvantage within or between communities, and might be 
viewed as elitist or patronising (for example, urban planning reforms that limited 
where food businesses could operate, and health promotion campaigns that 
stereotyped the obese). However, most participants were less focused on the 
possibility and need for law to correct the divisions or inequities they described, and 
instead prioritised somewhat idealistic notions of equality and fairness as the basis of 
government efforts to prevent obesity. This may be a barrier to public support of laws 
that target disadvantaged or high-risk groups, such as low-income earners. However, 
participants overcame these concerns by speaking to the need for community 
consultation and genuine efforts by governments to understand the problem and to 
value respect for personal dignity in policy development and implementation. 
 
8) There is no one intervention that will prevent obesity. Rather, a comprehensive, 
multi-component strategy is required. All participants acknowledged this either 
directly in discussions, or indirectly in completing the participant ranking exercise 
and then talking about the perceived advantages and disadvantages of each possible 
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intervention. Often, messaging around the values of community and social justice 
again allowed participants to reason that a combination of laws and policies to prevent 
obesity will likely be the most effective method, even if that involved participants 
expressing their ultimate support for interventions that on their own they may not 
have supported as willingly. 
 
11.6.3 Opportunities for future research 
 
Due to the scarcity of prior values-based research identified throughout this thesis, as well as 
the limitations described in Chapter 1: Overview, in many ways this research is only a 
starting point for qualitative and quantitative values-based research in the context of public 
health law and the prevention of obesity. While qualitative research that canvasses the 
perspectives of participants from other population groups would be useful, findings from this 
research could also inform larger quantitative studies that ask for participants’ level of 
agreement with or support for a range of values-based statements. In either case, further 
research into the way that values are understood, articulated and then also applied is needed 
in public health law and public health ethics, particularly in the context of the use of law (and 
to better understand support for laws) to prevent obesity. This research might also include: 
 Incorporating a greater consideration of the other three values of public health law, 
which are prevention, collaboration and a population-based approach, which were not 
discussed in detail in this thesis;  
 Applying values-based research or existing values-based frameworks to challenge, 
confirm or contribute to the findings in this thesis on the use of law as a tool to 
prevent obesity; and 
 Applying values-based research or existing values-based frameworks to considering 
the government’s role (and the use of law) in addressing a range of other public 
health concerns. 
 
Future research of this kind, in conjunction with the research presented in this thesis, together 
contributes to developing a rich understanding of the values and other reasons that people 
might use to justify their support for or opposition to the use of law to prevent obesity. In 
addition to developing theories and frameworks of public health law and public health ethics, 
a body of research such as this can be used to help scholars advocate for a wide variety of 
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laws to prevent obesity, in a way that applies core values to maximise each intervention’s 
effectiveness, its levels of public support, and ultimately its sustainability as part of public 
health law and policy in Australia.  
 
11.7 Conclusion 
 
This research began by recognising that obesity imposes a significant economic and social 
cost on populations. To investigate whether obesity was a worthy public health concern, and 
to critically evaluate the possible role or responsibility of governments to prevent obesity 
(specifically by focusing on public nutrition and the affordability, availability and 
accessibility of food) this research turned its attention to theories of public health law and 
ethics for guidance. Gostin’s theory of public health law was the first of its kind and has been 
endorsed worldwide, though to some it remains controversial for its scope, which does permit 
and even requires governments to constrain individual and commercial liberties in order to 
prevent both acute and chronic diseases, including obesity. Gostin’s theory of public health 
law identified seven core values, including government power and duties, the preservation of 
individual and commercial liberties, community, a population-based approach, social justice, 
prevention and collaboration. These values have also been incorporated into Magnusson’s 
conceptual framework for law as a tool for public health, in first asking, ‘What is public 
health law?’ Four of these seven values (government power and duties, the preservation of 
liberties, community and social justice) were selected for discussion in this thesis. 
 
Firstly, it was found that there has not been a uniform or clear consideration of these values 
in public health laws and policies in Australia, and very little research had been conducted 
(either in the name of public health law or public health ethics) to test the meaning of these 
values or the way in which they might be utilised to answer the lingering question of whether 
and how governments should use law as a tool to prevent obesity in this country. As such, 
this research asked, “How might the values of public health law, as identified in literature 
and interpreted by scholars and research participants, influence the development of public 
health law theory and the perceived legitimacy of the use of law as a tool to prevent 
obesity?” The further findings presented in this thesis demonstrate the significance of values 
to the way in which scholars and participants expressed their beliefs in the role of 
governments, and the way that they explained their often-favourable conclusions about the 
need for a wide variety of population-based laws to prevent obesity. However, while 
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participants and scholars expressed their understanding of these values in a similar way, the 
way their understanding then influenced their support for the use of various laws to prevent 
obesity sometimes differed. In conclusion, this research has served to highlight the 
considerable scope for, and the relevance of, further values-based research in the fields of 
both public health law and public health ethics, research that looks not only to the role of 
governments in preventing obesity, but to their role in using law as a tool to more broadly 
improve public health.  
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Appendix 1 Summary of sample group 
	
#   # 
Gender:	 Female	 16	 Occupation:	 Education	 3	
		 Male	 10	 		 Food/Fitness/Health	 10	
		 Social/Urban	Planners	 3	
Age:	 <	40	years	of	age	 15	 		 Other	Professionals	 6	
		 >	40	years	of	age	 11	 		 Other	Business	 4	
Education:	 High	School	 2	 Income:	 <	$80,000	per	year	 16	
		 Trade/TAFE	 4	 		 >	$80,000	per	year	 9	
		 University	 19	 		 Did	Not	Answer	 1	
		 Did	Not	Answer	 1	
	
	
#	 GENDER	 AGE	 EDUCATION INCOME	 OCCUPATION	
1	 Female	 60‐69	 Trade/TAFE	 18,201‐37,000	 Retail	and	Aged	Care	
2	 Female	 50‐59	 Year	12	 37,001‐80,000	 Funeral	Director	
3	 Female	 30‐39	 Bachelors	 37,001‐80,000	 Food	scientist	(in	industry)	
4	 Female	 18‐29	 Bachelors	 37,001‐80,000	
Fitness	Instructor/Small	business	
owner	
5	 Female	 50‐59	 Post‐Graduate	 80,001‐180,000	 Teacher	
6	 Female	 60‐69	 NA	 NA	 Retiree	(ex‐nun/retired	teacher)	
7	 Female	 50‐59	 Trade/TAFE	 37,001‐80,000	 Natural	Therapist	
8	 Female	 18‐29	 Bachelors	 37,001‐80,000	 Environmental	Planner	
9	 Male	 18‐29	 Bachelors	 37,001‐80,000	 Public	Servant	(economist)	
10	 Male	 30‐39	 Year	12	 80,001‐180,000	 Manager	Food	Business	(pizza)	
11	 Female	 18‐29	 Post‐Graduate	 80,001‐180,000	 Lawyer		
12	 Female	 50‐59	 Bachelors	 37,001‐80,000	 Teacher	
13	 Female	 18‐29	 Post‐Graduate	 37,001‐80,000	 Administration	
14	 Male	 18‐29	 Bachelors	 18,201‐37,000	 Transport	Planner	
15	 Female	 18‐29	 Post‐Graduate	 80,001‐180,000	 Lawyer		
16	 Female	 40‐49	 Bachelors	 18,201‐37,000	 Accountant	
17	 Female	 30‐39	 Bachelors	 37,001‐80,000	 Naturopath/Clinical	Nutritionist	
18	 Male	 50‐59	 Bachelors	 180,000	+	 Project	Manager	
19	 Male	 18‐29	 Bachelors	 80,001‐180,000	 Lawyer/Public	Servant	
20	 Female	 40‐49	 Trade/TAFE	 37,001‐80,000	 Health	and	Fitness	Coach	
21	 Male	 18‐29	 Bachelors	 37,001‐80,000	
Fitness	Instructor/Small	business	
owner	
22	 Male	 50‐59	 Post‐Graduate	 80,001‐180,000	 Engineer	
23	 Female	 18‐29	 Bachelors	 37,001‐80,000	 Registered	Nurse	
24	 Male	 30‐39	 Bachelors	 80,001‐180,000	 Registered	Nurse	
25	 Male	 18‐29	 Trade/TAFE	 37,001‐80,000	 Removalist	
26	 Male	 40‐49	 Post‐Graduate	 80,001‐180,000	 Public	Health	Nutritionist	
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Appendix 2 Summary of participant ranking 
exercise   
Should be government's first 
priority    
Should be government's last 
priority 
Making junk 
food more 
expensive 
Limiting junk 
food 
advertising 
Subsidised 
cooking and 
nutrition 
classes for 
low‐income 
Warning labels 
on junk food*  
Government 
advertising 
about the 
dangers of 
obesity 
Urban planning 
reform 
(considering 
community 
health) 
Compulsory 
cooking and 
nutrition in 
schools 
Subsidised 
gastric band 
and weight 
loss surgery 
Food 
businesses to 
limit added 
salt and sugar 
Food vouchers 
for people on 
pensions and 
benefits 
Discounted 
health 
insurance for 
healthy 
weight 
#  Ind  Com  Ind  Com  Ind  Com  Ind  Com  Ind  Com  Ind  Com  Ind  Com  Ind  Com  Ind  Com  Ind  Com  Ind  Com 
1  10  10  5  5  8  8  4  4  3  3  9  9  1  1  11  11  2  2  6  6  7  7 
2  8  5  10  11  3  2  11  10  9  9  6  7  1  1  7  8  5  4  2  6  4  3 
3  3  4  4  2  6  6  8  10  9  8  7  5  1  1  10  9  11  11  2  3  5  7 
4  1  1  4  6  5  4  3  10  6  9  8  8  10  3  11  11  2  5  9  2  7  7 
5  10  10  1  1  7  7  2  2  3  3  6  6  4  4  11  11  5  5  9  9  8  8 
6  X  X  Y  Y  Y  Y  X  X  Y  Y  Y  Y  X  X  X  X  Y  Y  Y  Y  X  X 
7  10  10  2  2  6  6  3  7  4  4  9  9  5  3  11  11  1  1  7  5  8  8 
8  3  3  1  1  9  9  4  4  7  7  2  2  6  6  11  11  8  8  5  5  10  10 
9  3  1  5  4  10  8  2  2  1  3  7  7  4  5  11  11  6  6  9  9  8  10 
10  X  NA  X  NA  Y  NA  X  NA  X  NA  X  NA  Y  NA  Y  NA  X  NA  Y  NA  Y  NA 
11  Y  NA  Y  NA  X  NA  X  NA  Y  NA  Y  NA  Y  NA  X  NA  X  NA  Y  NA  Y  NA 
12  X  X  Y  Y  Y  Y  Y  Y  Y  Y  Y  Y  Y  Y  X  X  Y  Y  Y  Y  X  X 
13  X  X  X  X  Y  Y  Y  Y  Y  Y  Y  Y  Y  Y  X  X  Y  Y  Y  Y  X  X 
14  10  11  9  3  4  6  5  5  7  8  6  2  1  1  11  10  3  4  8  9  2  7 
15  Y  Y  Y  Y  Y  Y  Y  Y  Y  Y  X  X  X  X  X  X  Y  Y  Y  Y  X  X 
16  5  4  4  5  9  7  6  9  7  6  3  8  2  3  11  11  8  10  10  1  1  2 
17  4  4  3  3  10  10  7  7  5  5  8  8  1  1  11  11  6  6  9  9  2  2 
18  5  1  5  1  5  2  11  5  1  1  1  1  1  1  11  11  1  1  1  1  1  1 
19  6  3  4  8  9  2  3  6  5  9  7  7  10  10  11  11  2  4  8  1  1  5 
20  NA  1  NA  1  NA  1  6  1  3  1  1  1  NA  1  NA  11  1  1  1  1  3  1 
21  Y  3  Y  1  X  11  Y  2  Y  4  Y  5  X  8  X  10  Y  6  Y  7  Y  9 
22  X  X  X  Y  X  Y  X  Y  X  Y  Y  Y  X  Y  X  Y  X  X  X  X  Y  Y 
23  8  8  5  5  3  3  6  6  10  10  1  1  2  2  9  9  7  7  3  3  4  4 
24  3  8  2  7  9  3  11  11  8  10  4  4  7  5  10  6  5  9  6  2  1  1 
25  10  10  4  5  7  6  8  3  3  4  5  7  2  2  11  11  1  1  6  8  9  9 
26  10  10  1  1  8  9  11  11  4  4  2  2  6  3  9  5  3  6  7  7  5  8 
* Some participants read this and thought of the graphic warning labels on cigarette packages. While this affects the ability of this table’s data to reflect ‘overall’ positions, for the purposes of collecting valid 
qualitative data it was a guide only. Front‐of‐pack labelling was explained clearly to all participants prior to and during discussions. It is the responses to later questioning that informed this project’s findings. 
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Appendix 2 (Cont’d) Summary of participant ranking exercise 
	
	
Attitudes	towards	specific	government	interventions
	
Number	of	
participants	
who	were	
positive	
and/or	
negative	
Number	of	
positive	and	
negative	
references	
made	by	
participants	
Compulsory	cooking	and	nutrition	education	in	schools 	
Positive	 22 43	
Negative	 10 16	
Making	junk	food	more	expensive 	
Positive	 13 16	
Negative	 19 22	
Government	advertising	about	dangers	of	obesity	 	
Positive	 19 31	
Negative	 14 19	
Limiting	junk	food	advertising	 	
Positive	 23 36	
Negative	 6 9	
Front‐of‐pack	labelling	(traffic	light	and	stars	explained) 	
Positive	 17 25	
Negative	 20 32	
Discounted	health	insurance	for	healthy	weight	range 	
Positive	 19 23	
Negative	 19 24	
Subsidised	adult	cooking	and	nutrition	education 	
Positive	 15 22	
Negative	 9 10	
Zoning	and	urban	planning	regulation 	
Positive	 15 22	
Negative	 16 17	
Subsidised	gastric	band	surgery	 	
Positive	 5 5	
Negative	 22 25	
Regulations	to	limit	added	salt/sugar/fat in	foods 	
Positive	 13 15	
Negative	 11 11	
Food	vouchers	for	low‐income	families	and	pensioners 	
Positive	 18 20	
Negative	 8 8	
TOTAL	POSITIVE	REFERENCES:	 	
Not	accounting	for	duplicates	(ie.	Sum	of	above) 258	
Accounting	for	duplicates	(removed	in	nVivo) 249	
TOTAL	NEGATIVE	REFERENCES:	 	
Not	accounting	for	duplicates	(ie.	Sum	of	above) 193	
Accounting	for	duplicates	(removed	in	nVivo) 186	
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Appendix 3 Causes of obesity: participants’ views 
 
Causes of Obesity  Number of 
Participants 
Number of 
References 
People lack knowledge or skills in healthy eating 23 142 
Parents are not teaching their children healthy behaviours 20 41 
People don’t know how to shop for and cook affordable, healthy 
food 
19 46 
People have lost touch with the origins of food and the culture of 
cooking 
12 27 
People have embraced Western (American) food culture over 
other food cultures 
8 13 
Popular media isn’t providing good examples to follow 6 8 
People are unsure, skeptical or ignorant what is ‘health’ and what 
is a healthy weight 
6 7 
Unhealthy foods are more affordable, available and 
accessible than healthy foods (problems with the economic 
and built environment) 
22 70 
Unhealthy food is cheaper than healthy food 19 36 
Unhealthy food has become more widely-available 17 25 
Problems with indoor/outdoor built and transport infrastructure 4 9 
The food industry creates and markets unhealthy food for 
profit 
20 64 
The content of food is unhealthy 16 26 
The food industry is profit-driven and/or manipulative 16 38 
People are too busy to cook or exercise 18 41 
Women (mothers) are more often working full-time 10 15 
People are subject to social or community pressures 16 42 
People don’t have the same opportunities to be healthy 11 17 
Stress, anxiety, insecurity and community pressures 7 12 
Social isolation, a lack of community participation 7 13 
People are lazy, lack willpower or don’t value dietary health 14 35 
People (especially children) are less physically active 12 15 
Genetic and medical reasons 6 6 
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Appendix 4 List of themes - sorted by four of the core values of public health law as 
they appear in this thesis 
 
Values-based themes list: sorted by values of public health law 
 
 
* These themes are also represented in Appendix 3 as causes of 
obesity 
 
Number of 
participants 
Number of 
references 
The government’s duty to prevent obesity   
The government’s duty to protect and support children in 
preventing obesity 
  
Government should protect and educate children 22 51 
Parents are not teaching their children healthy behaviours* 20 41 
People are too busy to cook or exercise* 18 41 
The food industry is profit-driven and/or manipulative* 16 38 
People have lost touch with the origins of food and the culture 
of cooking* 
12 27 
Women (mothers) are more often working full-time* 10 15 
People (especially children) are less physically active* 12 15 
Popular media isn’t providing good examples to follow* 6 8 
Only focusing on children won't help solve the problem 5 6 
The government’s duty to protect and support the population-at-
large in preventing obesity 
  
Unhealthy foods are more affordable, available and accessible 
than healthy foods (problems with the economic and built 
environment)* 
22 70 
People don’t know how to shop for and cook affordable, 
healthy food* 
19 46 
People are subject to social or community pressures* 16 42 
People are too busy to cook or exercise* 18 41 
The food industry is profit-driven and/or manipulative* 16 38 
Government has a duty to protect or support vulnerable groups 16 31 
Government intervention shouldn't just target low-income 
earners 
7 8 
Popular media isn’t providing good examples to follow* 6 8 
Eating is different to other public health and safety issues 5 7 
Government has a duty to act because the problem is so 
widespread 
4 5 
Governments must display leadership, commitment, and act on 
evidence: 
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Government regulation should be cost-effective, geared to 
long-term  
19 29 
Government should regulate food and eating like they do 
smoking  
14 25 
Government regulation should be based on evidence and 
monitored 
11 17 
Government has a duty to lead and provide clear direction 8 10 
Governments are afraid of being unpopular with business and 
individuals 
7 8 
Government shouldn't regulate - those for smoking/alcohol 
don’t work 
6 7 
Balancing the government’s powers to coerce with the need to 
preserve individual and commercial liberties 
  
Individuals have a duty to prevent obesity also   
People are responsible for their own health choices 20 72 
People are lazy, lack willpower or don’t value dietary health* 14 35 
Low-income earners make poor decisions 18 30 
Obesity is an individual problem 5 5 
Balancing the duties of governments and individuals to prevent 
obesity 
  
People will only take on board what they want from 
governments, and will search for their own help when they 
want it 
24 76 
Government should focus on education and information 
provision 
24 63 
Government should offer incentives and support rather than 
punishment 
20 31 
People make poor decisions, end up relying on or expecting 
government help 
12 24 
Government should balance coercion and individual rights 14 23 
Government cannot force individuals to eat a certain way 9 18 
Government should stop people making poor decisions 11 14 
Individual liberty is an important part of our culture 8 12 
Individuals should be accountable and not expect handouts 8 11 
Government regulation unreasonably restricts personal 
freedom 
3 4 
In favour of laws that constrain commercial liberties   
Government should impose regulation on food industry 20 58 
Government should protect and educate children 22 51 
The food industry is profit-driven and/or manipulative* 16 38 
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The content of many processed foods is unhealthy* 16 26 
Government has a duty to protect or support vulnerable groups 16 31 
Governments are afraid of being unpopular with business and 
individuals 
7 8 
Against laws that constrain commercial liberties   
Government regulations can be confusing or easy to 
manipulate 
15 36 
Government regulation causes problems for industry 11 16 
Industry should be able to operate in a free market 9 11 
Businesses make positive contributions to communities also 5 6 
Industry should regulate itself 3 3 
Creating functioning and supportive communities    
Definitions of community   
Communities defined by personal connection 12 13 
Communities defined by geography 12 12 
Communities are multi-layered and inter-connected 6 6 
Communities defined by culture or similar goals/interests 5 5 
Communities defined by socio-economic status 3 3 
Communities defined by jurisdiction of government 2 2 
Community is singular and includes everyone 1 1 
A functioning, healthy community requires support from local 
infrastructure 
  
Access to green space, sporting facilities and public transport 5 9 
Access to affordable healthy food and medical services 6 8 
People are educated / have access to education 5 5 
Public safety 3 4 
Government leadership and responsibility 2 2 
Acceptance of social norms 1 1 
Unpolluted and Uncongested 1 1 
A functioning, healthy community is socially interactive   
People and business participating, belonging and cooperating 9 12 
People being supportive of one another 8 9 
People value and take responsibility for their own health 8 9 
Diversity / a collection of diverse individuals 4 4 
Government should operate to benefit communities rather than 21 49 
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individuals 
Government should work with industry, communities, media and 
non-government organisations 
14 24 
Active and supportive communities should prevent obesity 10 23 
The way communities are designed should encourage people to be 
healthy 
11 23 
Obesity is an individual problem that becomes a community 
problem 
19 19 
People need to look out for and take care of one another 8 14 
Businesses make positive contribution to communities also 5 6 
Obesity is a community problem 4 4 
Healthy communities are unrealistic 1 1 
Consistent with the values of social justice   
Maximising equality and fairness in laws to prevent obesity   
Government should focus on education and information 
provision 
24 63 
Government has a duty to protect or support vulnerable groups 16 31 
Government regulation can lead to discrimination or social 
isolation 
13 20 
Government intervention shouldn't just target low-income 
earners 
7 8 
Medical advice and services should be more available 3 5 
 
